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IN RE GEOFFREY G.*
(AC 43066)

Alvord, Moll and Devlin, Js.
Syllabus

The respondent mother appealed from the judgment of the trial court termi-
nating her parental rights with respect to her minor child, G. The mother
claimed for the first time on appeal that the trial court violated her due
process rights by failing to order, sua sponte, an evaluation of her com-
petency to assist her counsel at trial. Held that the respondent mother
could not establish a violation of her right to due process: although
the mother claimed that certain evidence demonstrated that her mental
health issues interfered with her ability to provide her counsel at trial
with truthful, relevant data in the presentation of her case and, although
it was undisputed that the mother had severe mental health issues, the

*In accordance with the spirit and intent of General Statutes § 46b-142
(b) and Practice Book § 79a-12, the names of the parties involved in this
appeal are not disclosed. The records and papers of this case shall be open
for inspection only to persons having a proper interest therein and upon
order of the Appellate Court.
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court did not abuse its discretion in declining to order a competency
evaluation; rather, the record, which included the court’s two canvasses
of the mother, the mother’s testimony, and the mother’s frequent interjec-
tions during trial, permitted the court to conclude that the mother exhib-
ited the ability to assist her counsel with a rational understanding of
the proceedings against her; the court’s first canvass of the mother,
undertaken to determine whether she had waived her right to confidenti-
ality prior to the testimony of her treating psychiatrist, J, revealed that
she understood her right to confidentiality, desired to waive that right,
appreciated the centrality of J's testimony to her defense to the allegation
that she had failed to rehabilitate, and made a rational decision to waive
her right to confidentiality with J in exchange for his testimony; the
court’s second canvass, conducted before the mother’s testimony,
revealed that she discussed her decision to testify with her counsel to
her satisfaction, understood that she had a right not to testify, voluntarily
chose to testify and be subjected to cross-examination, and had explicitly
stated that she needed to defend herself; moreover, during the mother’s
testimony, she indicated that she had followed specific steps she was
ordered to follow, displaying an understanding that her compliance was
important to her defense, she was an accurate historian of the events
relevant to the petition to terminate her parental rights, and, although
the mother emphasized to this court a portion of her testimony that she
claimed was not rational, historically accurate, or reliable, this court
did not agree that, even when evaluated in isolation, her testimony
indicated incompetency because, despite the mother’s digressions, her
testimony showed that she rationally sought to assist her counsel by
articulating her efforts to bring stability to her and G’s life; furthermore,
the mother’s frequent interjections during trial expressed an understand-
ing of and disagreement with the allegations in the petition to terminate
her parental rights, as her interruptions demonstrated that she was
attentive, understood that the court may credit against her the testimony
of witnesses that she disputed, rationally sought to refute such testi-
mony, and the court was best positioned to observe the mother’s
demeanor, attentiveness, canvass responses and testimony at trial.

Argued January 7—officially released February 28, 2020%*
Procedural History

Petition by the Commissioner of Children and Fami-
lies to terminate the respondents’ parental rights with
respect to their minor child, brought to the Superior
Court in the judicial district of Litchfield, Juvenile Mat-
ters at Torrington, and transferred to the judicial district

** February 28, 2020, the date that this decision was released as a slip
opinion, is the operative date for all substantive and procedural purposes.



Page 4A CONNECTICUT LAW JOURNAL March 10, 2020

318 MARCH, 2020 196 Conn. App. 316

In re Geoffrey G.

of New London, Juvenile Matters at Waterford, and
tried to the court, Driscoll, J.; judgment terminating the
respondents’ parental rights, from which the respon-
dent mother appealed to this court. Affirmed.

AlbertJ. Oneto IV, assigned counsel, for the appellant
(respondent mother).

Evan O’Roark, assistant attorney general, with
whom, on the brief, were William Tong, attorney gen-
eral, and Benjamin Zivyon, assistant attorney general,
for the appellee (petitioner).

Opinion

ALVORD, J. The respondent Jeana G. appeals from
the judgment of the trial court terminating her parental
rights with respect to the minor child, Geoffrey G.! On
appeal, the respondent claims that the court improperly
failed to order, sua sponte, an evaluation of her compe-
tency to assist her counsel at trial, in violation of her
due process rights under the fourteenth amendment to
the United States constitution. We affirm the judgment
of the court.

The following facts and procedural history, as set
forth by the court in its memorandum of decision, are
relevant to this appeal. Geoffrey was born in January,
2016. In the years prior to Geoffrey’s birth, the respon-
dent had an extensive history of mental health issues
for which she received inconsistent treatment. In light
of the respondent’s mental health issues, those treat-
ing her for those mental health issues encouraged her
to maintain her psychotropic medication during preg-
nancy. Geoffrey was born prematurely and spent addi-
tional days in the neonatal intensive care unit for his
needs, including medical issues relating to withdrawal
from the effects of the respondent’s medication.

1On June 12, 2018, the court also terminated by consent the parental
rights of Geoffrey’s father, Richard S. The father has not appealed from that
judgment. Therefore, we refer only to Jeana G. as the respondent throughout
this opinion.
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After his discharge from the neonatal intensive care
unit, Geoffrey was in the custody of the respondent.
The respondent cared for Geoffrey with the assistance
of his maternal grandparents. The respondent did not
live with Geoffrey’s father, with whom she had a short-
term and volatile relationship. On May 23, 2016, the
respondent was arrested for an altercation with the
maternal grandmother. In addition, it was reported that
the respondent was not properly taking her medication.
On May 24, 2016, the petitioner, the Commissioner of
Children and Families, invoked a ninety-six hour admin-
istrative hold on behalf of Geoffrey. On May 27, 2016,
the petitioner filed a neglect petition on behalf of Geof-
frey, and the court, Kaplan, J., issued an ex parte order
granting the petitioner temporary custody of Geoffrey.
At the time, the respondent was hospitalized at Backus
Hospital in Norwich. On June 3, 2016, the respondent
appeared in court and contested the order of temporary
custody, but she waived her statutory right to a hearing
within ten days. On August 4, 2016, the respondent
pleaded nolo contendere to the petitioner’s neglect peti-
tion, and Geoffrey was adjudicated neglected. Geoffrey
was returned to the respondent’s custody. The court
ordered twelve months of protective supervision by the
Department of Children and Families (department) and
specific steps for the respondent to follow. On June 6,
2017, the petitioner filed a motion to change venue from
the judicial district of Litchfield, Juvenile Matters at
Torrington to the judicial district of New London, Juve-
nile Matters at Waterford, which was granted.

On July 10, 2017, the respondent arrived with Geof-
frey in the emergency department of Backus Hospi-
tal. The respondent appeared disheveled, was seeking
medication, and was seemingly under the influence. The
respondent began screaming and had to be hospitalized.
Hospital staff took Geoffrey from the respondent for his
own safety. On that date, the petitioner invoked a ninety-
six hour administrative hold on behalf of Geoffrey. On
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July 12, 2017, the petitioner obtained from the court an
ex parte order of temporary custody of Geoffrey. On
August 1, 2017, the respondent appeared in court and
agreed to the commitment of Geoffrey to the custody
of the petitioner. Geoffrey has been committed to the
custody of the petitioner ever since.

On May 16, 2018, the petitioner filed a petition to
terminate the respondent’s parental rights as to Geof-
frey. The petitioner alleged that the respondent had
failed to achieve the degree of personal rehabilitation
that would encourage the belief that within a reason-
able time, considering the age and needs of Geoffrey,
she could assume a responsible position in Geoffrey’s
life. A trial on the petition was held before the court,
Driscoll, J., on December 17, 2018, and January 7, 2019.
Judge Driscoll filed a memorandum of decision on May
7, 2019, in which he granted the petition terminating
the respondent’s parental rights as to Geoffrey. This
appeal followed.

On appeal, the respondent claims that the court
improperly failed to order, sua sponte, an evaluation of
her competency to assist her counsel at trial, in viola-
tion of her due process rights under the United States
constitution. The respondent did not preserve this claim
and, thus, seeks review under State v. Golding, 213
Conn. 233, 23940, 567 A.2d 823 (1989), as modified by
InreYasiel R., 317 Conn. 773, 781, 120 A.3d 1188 (2015).
“The respondent can prevail under Golding only if all
of the following conditions are met: (1) the record is
adequate to review the alleged claim of error; (2) the
claim is of constitutional magnitude alleging the vio-
lation of a fundamental right; (3) the alleged constitu-
tional violation . . . exists and . . . deprived the
[respondent] of a fair trial; and (4) if subject to harm-
less error analysis, the state has failed to demon-
strate harmlessness of the alleged constitutional viola-
tion beyond a reasonable doubt.” (Emphasis in original;
internal quotation marks omitted.) In re Glerisbeth C.,
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162 Conn. App. 273, 279, 130 A.3d 917 (2015), cert.
denied, 320 Conn. 921, 132 A.3d 1094 (2016).

The first prong of Golding is satisfied because the
record is adequate to review the respondent’s claim.
The respondent also satisfies the second prong of Gold-
ing because “her claim is based upon the alleged viola-
tion of her fundamental constitutional right not to be
deprived of her liberty—specifically, her basic constitu-
tional right to raise and remain together with her [child]
free from interference by the state—without due pro-
cess of law.” Id., 279-80; see also In re Alexander V.,
223 Conn. 557, 560, 613 A.2d 780 (1992). The respondent,
however, cannot establish a violation of her constitu-
tional right to due process because we conclude that
the court did not improperly fail to order, sua sponte,
an evaluation of her competency to assist her counsel
at trial. Therefore, her claim fails under the third prong
of Golding.

We begin by setting forth the established princi-
ples of law and the standard of review. In I'n re Alexan-
der V., supra, 223 Conn. 565-66, our Supreme Court
held that, “under certain circumstances, due process
requires that a hearing be held to determine the legal
competency of a parent in a termination case.” The
court stated “that due process does not require a compe-
tency hearing in all termination cases but only when
(1) the parent’s attorney requests such a hearing, or (2)
in the absence of such a request, the conduct of the
parent reasonably suggests to the court, in the exercise
of its discretion, the desirability of ordering such a
hearing sua sponte. In either case, the standard for the
court to employ is whether the record before the court
contains specific factual allegations that, if true, would
constitute substantial evidence of mental impairment.

. Evidence is substantial if it raises a reasonable
doubt about the [parent’s] competency . . . .” (Cita-
tions omitted; internal quotation marks omitted.) Id.,
566. “[T]he trial court must be attuned to the poten-
tial of any evidence in the case before it to raise doubt
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as to the [parent’s] competency to stand trial. Evidence,
for this purpose, includes all information properly
before the court, whether it is in the form of testi-
mony or exhibits formally admitted or it is in the form
of medical reports or other kinds of reports that have
been filed with the court.” (Internal quotation marks
omitted.) In re Glerisbeth C., supra, 162 Conn. App. 282.

“Whether evidence of record raises a reasonable
doubt as to a parent’s competency to stand trial
depends, in the first instance, upon its generic potential,
if credited, to raise doubt about the parent’s mental
competency. By definition, a mentally incompetent per-
son is one who is unable to understand the nature of
the termination proceeding and unable to assist in the
presentation of his or her case. . . . If, then, any evi-
dence of record is found to have the potential to raise
doubt as to a respondent parent’s ability to understand
the proceedings against her and to assist her counsel
in the presentation of her case, the court must deter-
mine, in the exercise of its sound discretion, whether
such evidence actually raises a reasonable doubt about
the parent’s present competency to stand trial in the
context of the entire case. . . . This second, discre-
tionary step is essential because the true focus of a
competency inquiry is not the long-term mental health
history of the respondent parent, but her present ability
to consult with [her] lawyer with a reasonable degree
of rational understanding—and whether [she] has a
rational as well as factual understanding of the proceed-
ings against [her].” (Citations omitted; internal quota-
tion marks omitted.) Id.

“Because the true focus of the competency inquiry
is the parent’s present ability to assist her counsel with
arational understanding of the proceedings against her
at the time of trial, [t]he trial judge is in a particularly
advantageous position to observe a [respondent’s] con-
duct . . . and has a unique opportunity to assess a
[respondent’s] competency. A trial court’s opinion,
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therefore, of the competency of a [respondent] is highly
significant. . . . [W]e [thus] give deference to the trial
court’s [competency determination] because the trial
court has the benefit of firsthand review of the [respon-
dent’s] demeanor and responses during the [proceed-
ing].” (Citation omitted; internal quotation marks omit-
ted.) Id., 283.

“In determining whether a trial court has abused its
discretion, an appellate court must make every reason-
able presumption in favor of upholding the trial court’s
ruling, and only upset it for a manifest abuse of discre-
tion. . . . Accordingly, review of [discretionary] rul-
ings is limited to questions of whether the trial court
correctly applied the law and reasonably could have
reached the conclusion that it did. . . . This standard
of review applies no less to a discretionary determina-
tion not to act sua sponte when to do so is required by
law in particular circumstances than to a discretionary
ruling expressly granting or denying a request by coun-
sel that the court so act.” (Citations omitted; internal
quotation marks omitted.) Id.

The respondent argues that the court “denied her the
due process of law by failing to conduct a competency
evaluation of her in the face of specific evidence in the
record that her schizoaffective disorder, at the time of
trial, interfered with her ability to provide her newly
retained counsel with truthful, relevant data in the pre-
sentation of her case.” The respondent relies heavily
on this court’s analysis in In re Glerisbeth C. to frame
her argument. The respondent states that, like the
mother in In re Glerisbeth C., she “suffered from long-
standing mental health issues, including schizoaffective
disorder, which made it difficult for her to distinguish
fantasy from reality.” Distinguishing herself from the
mother in In re Glerisbeth C., who last had a psychotic
episode approximately one year before her trial; In re
Glerisbeth C., supra, 162 Conn. App. 286; the respondent
argues that “her psychotic symptoms had not abated
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by the time of trial, but manifested themselves in the
months and weeks leading up to the trial, climax-
ing with her testimony to the trial court, wherein she
expressed her psychotic hallucinations to the trial judge
as if her fantasies, for which she had recently been hos-
pitalized, were truthful and real.” The respondent fur-
ther identifies specific record evidence that she argues
had raised a reasonable doubt as to her competency to
assist her counsel at trial, including the following: the
respondent’s three psychiatric hospitalizations between
July and November, 2018, that occurred despite treat-
ment she received with medication and thirty-six
rounds of transcranial magnetic stimulation (TMS) from
March through November 16, 2018; court-appointed
psychologist Nancy Randall’s evaluation of the respon-
dent, and Randall’s testimony that the respondent had
issues with her quality of thinking and “some paranoia
and delusional thinking that takes precedence over the
mood disorder”; testimony of the respondent’s psy-
chiatrist, Walide Jaziri, who, although he did not con-
cede that she suffered from schizoaffective disorder,
acknowledged that she continued to suffer from delu-
sional and paranoid thinking and opined that she would
require at least six more months of treatment with
the injectable anti-psychotic drug Invega and further
rounds of TMS therapy before she could become psychi-
atrically stabilized; and the respondent’s own testimony
at trial, which, the respondent argues, “devolved into
an exhibition of her psychotic delusions, which she
sought to present to the court as reality.” We are not per-
suaded.

The parties do not dispute that the respondent has
severe mental health issues, which can cause her to
have paranoid and delusional thinking. The court found
that the respondent had “severe mental health issues,
which she is unable or unwilling to treat for a sustained
period of time, [which] will prevent . . . any capa-
city for stability in [her] life.” Nevertheless, we cannot
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conclude from our review of the trial record that the
court improperly failed to order, sua sponte, an evalua-
tion of the respondent’s competency. Rather, the record
reflects that the respondent exhibited a “present ability
to assist her counsel with a rational understanding of
the proceedings against her at the time of trial . . . .”
See In re Glerisbeth C., supra, 162 Conn. App. 283.
Specifically, the court’s canvasses of the respondent,
the entirety of the respondent’s testimony, and the
respondent’s frequent defensive interjections during
trial permitted the court to conclude that the respon-
dent had both a rational understanding of the proceed-
ings and a present ability to assist her counsel, without
the need for an evaluation of her competency.

At trial, the court canvassed the respondent twice.
These two canvasses support the court’s conclusion
that the respondent was competent at trial and, thus,
that no evaluation of her competency was necessary.

During the first canvass, the court determined
whether the respondent was waiving her right to confi-
dentiality with her psychiatrist, Jaziri, before he could
testify.? See General Statutes §§ 52-146d and 52-146e.
The respondent answered all of the court’s questions

% The following colloquy transpired prior to Jaziri’s testimony:

“The Court: And . . . before we proceed, I understand that . . . Jaziri
is not a court-appointed evaluator, that he’s [the respondent’s] private pro-
vider. So . . . for . . . Jaziri’s benefit and the benefit of the record, I want
it clear that you are waiving any claim of confidentiality. Under our state
statutes . . . Jaziri is not allowed to reveal the content of your discussions
in your treatment.

“[The Respondent]: He can.

“The Court: So you have no objection to his answering questions about
your treatment with him?

“[The Respondent]: That is correct.

“The Court: You understand those—

“[The Respondent]: Yes, I do.

“The Court: —those questions are going to be asked by all the lawyers.

“[The Respondent]: Right. Yes, I do.

“The Court: So they may be delving into areas that you will be uncomfort-
able with or that you feel may not be helpful to you, and you understand
that if that happens, you can’t say, well, I don’t want those questions
answered, only my questions.

“[The Respondent]: Right.”
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in the affirmative, indicating that she understood her
statutory right to confidentiality with her psychia-
trist and that she desired to waive that right. The can-
vass further reveals that the respondent appreciated
the centrality of Jaziri’s testimony to her defense to
the allegation that she had failed to rehabilitate. In his
testimony, Jaziri stated his diagnosis of the respon-
dent, which differed from the one provided by Randall.
Whereas Randall diagnosed the respondent with schizo-
affective disorder, Jaziri diagnosed her as having
“[m]ajor depression with psychotic features and [a] his-
tory of [obsessive compulsive disorder] and anxiety.”
Jaziri’s diagnosis, which was more favorable to the
respondent, when combined with his opinion that “[s]he
needs more time for the medication to work,” reflected
an optimistic prognosis of the respondent’s ability to
rehabilitate. Relying on Jaziri’s testimony, the respon-
dent requested that the court grant her additional time
to further rehabilitate before terminating her paren-
tal rights as to Geoffrey G. Therefore, the respondent’s
rational decision to waive her right to confidentiality
with Jaziri in exchange for his beneficial testimony sup-
ports the court’s determination that she understood the
nature of the proceedings and that she was assisting
her counsel at trial by facilitating the testimony of a
witness favorable to her.

The second time the court canvassed the respondent
was prior to her own testimony.? As she had done pre-

3 The court’s second canvass of the respondent proceeded in relevant part
as follows:

“The Court: Have you had enough time to talk to your lawyer?

“[The Respondent]: Yes, I have.

“The Court: Okay. . . . [A]re you satisfied with the advice and the assis-
tance of your counsel?

“[The Respondent]: Yes, I am.

“The Court: Okay. And you understand you do not have to be a wit-
ness? . . .

“IThe Respondent]: Yes, I do. . . .

“The Court: No lawyer has requested that [an adverse inference be drawn
against you for not testifying]. So if you don'’t testify I'm not going to draw
any conclusions at all based upon your not being a witness.

“[The Respondent]: Okay.



March 10, 2020 CONNECTICUT LAW JOURNAL Page 13A

196 Conn. App. 316 MARCH, 2020 327

In re Geoffrey G.

viously when canvassed regarding Jaziri’s testimony,
the respondent responded affirmatively to each of the
court’s questions, which ensured that she had the
opportunity to discuss her decision to testify with her
counsel and was satisfied with his advice, and that she
understood that she had a right not to testify, could
not be forced to testify, and was freely and voluntarily
choosing to testify and to be subject to cross-exam-
ination. In a notable exchange during the canvass, the
court asked the respondent if it was her “desire to be
a witness,” to which she responded, “[y]es, I need to
defend myself.” In addition, just prior to the court’s
canvass of the respondent, her counsel stated: “[The
respondent] would like to testify, Your Honor. I've been
discussing this with her since we were last in court
periodically as well as for the past hour, hour-and-a-
half here today. I informed her of all of the rights and
responsibilities and the impact of her testifying with
me as well as with the other counsel and she’s prepared
to go forward.”

“The Court: So it’s not going to be held against you in any way, you
understand that?

“[The Respondent]: I understand that.

“The Court: Okay. But it’s your desire to be a witness?

“[The Respondent]: Yes, I need to defend myself. . . .

“The Court: But you understand, you've been through the process now—

“[The Respondent]: Right.

“The Court: —so you know how it works. [Your counsel] will be ask-
ing questions.

“[The Respondent]: Yes.

“The Court: But then [the petitioner’s counsel], and [counsel for the
minor child]—

“[The Respondent]: Yes.

“The Court: —and even the court may ask you questions and some of
those questions you may say ooh, this is not comfortable for me or this
information is not going to help my case.

“[The Respondent]: Okay.

“The Court: And if that’s the situation, one, you have to answer truthfully
and two, it’s too late then to say I changed my mind I don’t want to be
a witness.

“[The Respondent]: I understand. . . .

“The Court: Okay. And this is your voluntary act?

“[The Respondent]: It sure is.

“The Court: Nobody’s forcing you to do this?

“[The Respondent]: Nobody is forcing me.”
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The statement by the respondent’s counsel advising
the court of the respondent’s intention to testify, the
statement of the respondent that she needed to defend
herself, and the court’s canvass as a whole reveal that
the respondent made an informed and voluntary deci-
sion to testify on her own behalf. During the canvass,
she professed to the court an understanding that she
did not have to testify and that there were risks to
doing so. She further acknowledged having discussed
this decision with her counsel, which her counsel con-
firmed, and to being satisfied with the advice provided
to her. Although there was no requirement that she
testify and she knew of the risks of doing so, the respon-
dent explicitly stated her concern that she must testify
in her own defense. Thus, this second canvass provides
further support for the conclusion that the respondent
understood both the nature of the proceedings and the
allegations being made against her, and that she pro-
vided assistance to her counsel by deciding to testify
on her own behalf.

The respondent’s testimony, as a whole, also rein-
forces the court’s conclusion that the respondent under-
stood the proceedings and assisted her counsel at trial.
The respondent testified that she recognized a docu-
ment outlining the specific steps that she was ordered
to follow. The respondent testified to having followed
those steps, thereby displaying an understanding that
her compliance was important to her defense against
the petitioner’s allegation that she failed to rehabilitate.
The respondent further testified as to the progress being
made toward addressing her mental health issues as a
result of her treatment with Jaziri. The respondent
stated that as a result of Jaziri’s treatment she is “abso-
lutely more clearheaded,” and that she “think[s] more
clearly,” “act[s] more clearly,” and “feel[s] [she is] doing
very well.” This testimony contradicted evidence
offered by the petitioner that the respondent had failed
to rehabilitate from her mental health issues, reflect-
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ing her understanding of the substance of the proceed-
ings and exemplifying assistance provided by her to
her counsel.

While testifying, the respondent was an accurate his-
torian of the events that were relevant to the petition
to terminate her parental rights. When asked about
the document containing her specific steps, the respon-
dent accurately stated that it was given to her more
than one year earlier. The respondent recited in detail
her past residences and the length of time she resided
at each location. The respondent stated the precise
amount of money she receives from Social Security
benefits, Medicaid, and food stamps, which comprised
her monthly income. Lastly, the respondent testified as
to the parenting education, individual counseling, and
medication management services she had received,
including when and where she had received those ser-
vices. The accuracy of the respondent’s testimony sup-
ported the conclusion that she had arational and factual
understanding of the proceedings, and that she assisted
her counsel at trial.

In her brief, the respondent emphasizes a portion of
her testimony that “devolved into an exhibition of her
psychotic delusions” to argue that the court should have
ordered a competency hearing sua sponte. According
to the respondent, this testimony was “neither rational,
historically accurate, nor reliable.” While the parties do
not dispute that the portion of her testimony that the
respondent highlights arguably exhibits paranoid and
delusional thinking, we do not agree that, even when
evaluated in isolation, it is indicative of incompetency.

In the relevant testimony, the respondent was asked
by her counsel why she moved from one of her previous
residences. Her counsel asked, “[w]ith respect to
Thamesview . . . what happened there between June
6 and November 16, [2018] that caused you to leave?”
The respondent began her response by stating that she
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“wanted a stable place for [her] son.” The respondent
then digressed, stating, in part, that “[sJomeone was
spreading rumors that my father molested me. So when
I got out of the car people were screaming that I was
molested by my father. . . . Fights were breaking
out at Thamesview in my defense.” After this aside,
the respondent reiterated that “I just—that’s why I'm
looking for a different place to live and I'm more stable
out of Thamesview right now.” On cross-examination,
when the respondent was asked about an incident in
which she “called the police to report a suspicious
incident that [she] had seen [her] ex-husband . . . in
the complex,” she answered incoherently. She stated,
inter alia, that “tenants were coming up to [her and]
telling [her] that they had the police believing [she] was
hearing voices,” and that “other tenants were trying to
help [her] in calling [the police and] . . . telling [the
police] that fights were breaking out, they’re laughing
hysterically at [her], they were . . . saying stop making
fun of her, her father molested her.”

Even though parts of this testimony arguably reveal
paranoid and delusional thinking, the court did not
abuse its discretion by concluding that the respon-
dent was competent during this testimony. In response
to the question from her counsel, the respondent
explained that her move from her prior residence was
made in an effort to bring stability to her life and Geof-
frey G.’s life should they be reunified. This part of the
respondent’s answer was consistent with testimony of
Jaziri, who stated that “in psychiatry the treatment is
bio-psycho-social. . . . So you have to treat them bio-
logically but they have to have a stable and social and
psychological life which means she has to have some
kind of stable home . . . .” Stability has been recog-
nized as significant to the development of minor chil-
dren in termination of parental rights cases. See In re
Jacob W.; 330 Conn. 744, 774, 200 A.3d 1091 (2019)
(“[our Supreme] [C]ourt has repeatedly recognized that
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stability and permanence are necessary for a young
child’s healthy development” [internal quotation marks
omitted]). Thus, despite the respondent’s digressions
in her answers to counsel’s questions, her testimony
nonetheless shows that she understood the nature of
the proceedings and that she rationally sought to assist
her counsel by articulating her efforts to bring stability
to her and Geoffrey’s life.

Moreover, even assuming that we agreed with the
respondent that she exhibited incompetence in the iso-
lated portion of her testimony discussed in the preced-
ing paragraphs, we do not agree that this instance was
representative of her level of competency throughout
the trial. As discussed previously, the remainder of the
respondent’s testimony was largely coherent and histor-
ically accurate.

During trial, the respondent interjected several times
in ways that also expressed an understanding of, and
disagreement with, the allegations in the petition to
terminate her parental rights. Furthermore, by refuting
testimony of others that she believed was inaccurate,
the respondent was seeking to assist her counsel. For
instance, during her counsel’s cross-examination of
Pamela Jones, a former independent contractor for the
Family Network Agency and Geoffrey’s visitation super-
visor, Geoffrey’s developmental deficiencies were dis-
cussed. When those deficiencies were attributed to the
respondent, she interrupted the questioning, stating,
“In]ot my fault.” At another point, while cross-examin-
ing Meredith Bonagura, an employee of the department,
the respondent’s counsel asked: “[W]hat were the con-
cerns that were reported from Backus Hospital on July
12, [2017] other than that [the respondent] had pre-
sented with a report of being sexually abused?” Bona-
gura responded that “[the respondent] dropped Geof-
frey,” prompting the respondent to state, “[n]o, I didn’t.”
Bonagura also was asked during cross-examination by
counsel for the minor child whether the respondent
was arrested in 2016 for assaulting Geoffrey’s maternal
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grandmother, to which the respondent interjected,
“[i]t’s nolled. It isn’t true. It didn’t happen.” Finally,
when Jaziri was asked about the respondent’s living
situation, Jaziri answered that the respondent was living
near her parents, specifically, he believed, in Milford.
The respondent corrected Jaziri, stating, “I live in Bran-
ford now.” While it is inappropriate for a litigant to
interject during the testimony of other witnesses, we
acknowledge that it is an understandable impulse of a
parent defending against a petition to terminate his
or her parental rights. In this case, the respondent’s
interruptions show that she was attentive during trial,
understood that the court may credit against her the
testimony of witnesses that she disputed, and rationally
sought to refute such testimony. Therefore, the court
reasonably could have concluded from these interrup-
tions that the respondent possessed a rational under-
standing of the proceedings and was able to assist her
counsel at trial.

In addition, we reiterate that the court was best posi-
tioned to observe the respondent’s demeanor, atten-
tiveness, canvass responses, and testimony at trial. See
In re Glerisbeth C., supra, 162 Conn. App. 283 (“[a] trial
court’s opinion . . . of the competency of a [respon-
dent] is highly significant” (emphasis added; internal
quotation marks omitted)). The court’s advantageous
position lends additional support to our conclusion that
its disinclination to order, sua sponte, an evaluation of
the respondent’s competency was not improper.

For the foregoing reasons, we conclude that the court
did not abuse its discretion by declining to order, sua
sponte, an evaluation of the respondent’s competency
to assist her counsel at trial. Therefore, the court did
not violate the respondent’s due process rights under
the United States constitution and, accordingly, her
claim fails under the third prong of Golding.

The judgment is affirmed.
In this opinion the other judges concurred.
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IN RE GABRIEL C.*
(AC 42961)

IN RE CATALEYA M.
(AC 42962)

IN RE ISABELLA M.
(AC 42963)

IN RE SAVANAH F.
(AC 42964)

Elgo, Devlin and Sheldon, Js.
Syllabus

The respondent mother appealed to this court from the judgments of the
trial court terminating her parental rights with respect to her minor
children. The trial court found, pursuant to statute (§ 17-112 (j) (3)),
that the mother had failed to achieve a degree of personal rehabilitation
as would encourage the belief that within a reasonable time she could
assume a responsible position in the children’s lives. The mother claimed
that the court, inter alia, improperly denied her motion to disqualify the
attorney acting as the guardian ad litem for the children on the ground
that the attorney had acted as the mother’s guardian ad litem when the
mother was a minor, and that the court had improperly admitted into
evidence social studies submitted by the Department of Children and
Families because the social studies consisted of hearsay and were not
ordered by the court in accordance with the applicable statutes (§§ 17a-
112 (j) and 45a-717). Held:

1. The trial court did not abuse its discretion in denying the respondent’s
motion to disqualify, as the mother failed to meet her burden of demon-
strating that the proceedings in which the attorney served as the mother’s
guardian ad litem in 2005 were substantially related to the issues
addressed in the 2019 termination of parental rights trial; rule 1.9 of the
Rules of Professional Conduct was not implicated as the information

*In accordance with the spirit and intent of General Statutes § 46b-142
(b) and Practice Book § 79a-12, the names of the parties involved in this
appeal are not disclosed. The records and papers of this case shall be open
for inspection only to persons having a proper interest therein and upon
order of the Appellate Court.

Moreover, in accordance with federal law; see 18 U.S.C. § 2265 (d) (3)
(2012); we decline to identify any party protected or sought to be protected
under a protective order or a restraining order that was issued or applied
for, or others through whom that party’s identity may be ascertained.
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received by an attorney acting as a guardian ad litem for a minor child
was not subject to attorney-client confidentiality pursuant to the Judicial
Branch’s Code of Conduct for Counsel for the Minor Child and Guardian
Ad Litem, the mother made only conclusory statements that the attorney
for the minor child might divulge confidential information regarding the
mother from the 2005 proceeding, the mother provided no record of
the issues in the 2005 proceeding, and the material that might have been
confidential in the 2005 proceeding was no longer confidential as the
mother had addressed her earlier history and made statements to that
effect in the 2019 proceedings, the minor children had a strong interest
in having the attorney serve as their guardian ad litem because she had
been involved in the matter for three years and was well acquainted
with the issues and with the children’s interests, which provided a
compelling reason for her to serve as their advocate, and to have delayed
the trial on the mother’s disqualification claim would have severely
undermined the children’s interests; moreover, contrary to the mother’s
argument that the appearance of impropriety warranted an absolute
preclusion, it was only one factor to consider when balancing the com-
peting interests in disqualifying an attorney, it was not dispositive and
did not outweigh other considerations.

2. The respondent mother could not prevail on her claim that the social
studies were improperly admitted as they contained hearsay and had
not been ordered by the court; the mother failed to specify to which
hearsay statements contained in the social studies she objected, which
denied the petitioner, the Commissioner of Children and Families, the
opportunity to argue which hearsay exception applied to which state-
ment, and, although the court admitted the social studies before it had
formally requested them from the department, to interpret §§ 17a-112
(j) and 45a-717 in the manner claimed by the mother would frustrate
the underlying purpose of those statutes, which was to put parents on
notice of the allegations that need to be explained or denied, and would
have resulted in unnecessary delays in the proceedings.

3. The trial court properly found by clear and convincing evidence, on the
basis of its factual findings and reasonable inferences drawn therefrom,
that the respondent mother failed to achieve sufficient rehabilitation
that would have encouraged the belief that, within a reasonable time,
she could have assumed a responsible position in the children’s lives;
the supportive testimony by the mother’s recent service providers was
undercut by their lack of specific knowledge about the depth of the
mother’s difficulties, the record refuted the claims by the mother that
she had moved away from abusive relationships and that she had the
legal income to support her needs and her children’s needs, and, contrary
to the mother’s claim that the court’s determination was based primarily
on events preceding 2018, the record demonstrated that the court consid-
ered all potentially relevant evidence, including the mother’s continued
engagements with partners who posed a risk of domestic violence
through 2018 and 2019, her inability to be candid and truthful with her
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providers or the department, and her lack of progress in parenting,
domestic violence, and mental health therapy despite years of engag-
ing services.

Argued October 8, 2019—officially released March 4, 2020%*

Procedural History

Petitions by the Commissioner of Children and Fami-
lies to terminate the respondents’ parental rights with
respect to their minor children, brought to the Superior
Court in the judicial district of Middletown, Juvenile
Matters, and tried to the court, Quinn, J.; judgments
terminating the respondents’ parental rights, from
which the respondent mother filed separate appeals to
this court; thereafter, the appeals were consolidated.
Affirmed.

David E. Schneider, Jv., for the appellant (respon-
dent mother).

Carolyn A. Signorelli, assistant attorney general,
with whom, on the brief, were William Tong, attorney
general, and Benjamin Zivyon, assistant attorney gen-
eral, for the appellee (petitioner).

Hilliary Horrocks, for the minor children in Docket
Nos. AC 42961, AC 42962, and AC 42963.

Deborah Dombek, for the minor child in Docket No.

AC 42964.
Opinion

ELGO, J. The respondent mother appeals from the
judgments of the trial court terminating her parental
rights with respect to her minor children, Gabriel C.,
Savanah F., Cataleya M., and Isabella M., and appointing
the petitioner, the Commissioner of Children and Fami-
lies (commissioner), as the statutory parent of the chil-
dren.! The respondent contends that the court improp-
erly (1) denied her petition to disqualify the attorney

*#+ March 4, 2020, the date that this decision was released as a slip opinion,
is the operative date for all substantive and procedural purposes.

! Pursuant to Practice Book § 67-13, the attorney for Savanah F. filed a
statement adopting the respondent’s brief in her appeal. We further note
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for her children Gabriel C., Cataleya M., and Isabella
M., (2) admitted into evidence social studies during the
termination of parental rights trial, and (3) concluded
that she failed to achieve the requisite degree of per-
sonal rehabilitation required by General Statutes § 17a-
112 (j). We affirm the judgments of the trial court.

The following procedural history and facts, which
the trial court found by clear and convincing evidence
or are otherwise undisputed, are relevant to the reso-
lution of this appeal. Throughout her childhood, the
respondent was the subject of both abuse and sexual
assault beginning at a young age. By the time the respon-
dent was approximately twelve years old, problems
concerning her mental health began to arise. Such prob-
lems included post-traumatic stress disorder, attention
deficit hyperactivity disorder, and conduct disorder.
She also suffered from mood disorder and experienced
suicidal ideation. By the age of fifteen, the respondent’s
difficult situation at home—coupled with her mental
health struggles—led to her placement in the custody
of the commissioner.

In September, 2010, the respondent had her first
child, Gabriel C. Her relationship with Gabriel’s father,
Jesus C., lasted only three years and was riddled
with instances of domestic violence. Jesus’ abuse of
the respondent was coupled with his heroin addiction.
When his relationship with the respondent ended, Jesus
ceased all contact with Gabriel.

The respondent thereafter began an intimate relation-
ship with Fernando F., despite her knowledge of his
violent criminal background. This relationship too was
marked by instances of domestic violence, including
one in which he attacked the respondent with a knife.

that the attorney for Gabriel C., Cataleya M., and Isabella M. filed a brief
adopting the commissioner’s position with respect to the issues concerning
the admission of the social studies and the trial court’s termination of the
respondent’s parental rights.
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In 2012, the respondent had her second child, Savanah
F., fathered by Fernando.

Throughout 2013 and 2014, a number of events
occurred that led to the removal of Gabriel and Savanah
from the respondent’s custody. The Department of Chil-
dren and Families (department) became concerned
about the respondent’s inconsistency in taking her med-
ication for her mental health, her hospitalization for a
drug overdose, and her reports to hospital staff that she
was having great difficulty managing Gabriel’s behavior.
The respondent was also very rough with her children
and was unable to manage them in a loving and car-
ing manner. In order to address these issues, the respon-
dent agreed to comply with visiting nurses in order to
consistently take her medication and further agreed to
work with an in-home parenting program and therapeu-
tic day care. These efforts, however, proved to be inef-
fective. The respondent routinely missed appointments
with providers, including those who administered her
medication. She would use profane language toward
them and also failed to begin therapeutic day care with
her children. Moreover, the respondent and Fernando
continued to engage in episodes of domestic violence
in front of the children, including one instance in which
Fernando threatened to kill the respondent.

On September 4, 2014, Gabriel and Savanah were
removed from the respondent’s care pursuant to an
order of temporary custody. On that same date, the
respondent was issued specific steps requiring her, in
part, to engage in parenting, substance abuse, and
domestic violence counseling. On November 3, 2014,
Gabriel was adjudicated neglected and committed to
the care of the commissioner. On December 23, 2014,
Savanah was also adjudicated neglected and committed
to the care of the commissioner. Both were placed into
foster homes. At this point, the respondent was no
longer in a relationship with Fernando and had begun
a new relationship with Drashawn M.
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In May, 2015, the respondent had her third child,
Cataleya M.2 Due to the verbal and physical domestic
violence between the respondent and Drashawn, spe-
cific steps were again issued by the department to the
respondent as she continued receiving services. Only
a few months after Cataleya’s birth, the department
received numerous reports of abuse that prompted seri-
ous concerns. These reports concerned incidents
including public fights between the respondent and
Drashawn, including an incident in which the respon-
dent stabbed Drashawn while he was holding Cataleya
and an incident in which the respondent was severely
beaten by Drashawn. Neither parent took any responsi-
bility for these increasingly violent encounters.’ As a
result, the respondent thereafter agreed to be placed
with Cataleya at a domestic violence shelter. Notwith-
standing her placement at the shelter, she remained in
frequent contact with Drashawn and became verbally
abusive toward staff when they confronted her about
it. When the respondent was found to have breached
safety protocols, she was asked to leave the shelter and
Cataleya was placed into foster care on August 31, 2015.
On September 4, 2015, the department filed an order
for temporary custody as to Cataleya. On February 22,
2016, the order of temporary custody was sustained,
and Cataleya was adjudicated neglected and committed
to the custody of the commissioner.

In May, 2016, the respondent and Drashawn com-
pleted an intimate partner violence program. In August,
2016, the respondent gave birth to her fourth child,
Isabella M. Although Isabella was initially removed from
the respondent’s care, the court, Turner, J., returned
her to the respondent on October 13, 2016, follow-

2 Although the department was under the impression that Cataleya was
the child of Drashawn M., a paternity test would later reveal that Fernando
F. was, in fact, Cataleya’s father.

3 For instance, after beating the respondent, Drashawn downplayed the
incident and stated that he had only “mushed” her face.



March 10, 2020 CONNECTICUT LAW JOURNAL Page 25A

196 Conn. App. 333 MARCH, 2020 339

In re Gabriel C.

ing five days of evidence in a contested temporary cus-
tody hearing. On October 21, 2016, Isabella was adjudi-
cated neglected and was placed under an order of pro-
tective supervision for the following six months. The
respondent was also ordered to comply with specific
steps, which included taking part in domestic violence
and anger management counseling, taking prescribed
medications, taking part in medication management,
and avoiding any contact with Drashawn in any form.

Shortly thereafter, the respondent underwent a
court-ordered psychological assessment with Inés
Schroeder, a psychologist. Schroeder found that the
respondent was unable to recognize incidents of
domestic violence or to accurately report those events.
Schroeder also observed that the respondent had “great
difficulty putting into context all that has happened
with her past relationships and truly understanding the
impact of DV (domestic violence) on her and her chil-
dren. She is still struggling with continued problems
with [Drashawn] despite multiple attempts to educate
her and to help her realize how destructive the relation-
ship is . . . .” Schroeder further noted that the respon-
dent admitted to a domestic violence incident that had
occurred on October 5, 2016,* and vowed to refrain from
contacting Drashawn in the future. The respondent also
admitted to having discontinued her mood disorder
medications. In the evaluation, Schroeder recom-
mended that the respondent’s children remain in foster
care until the respondent “can demonstrate some stabil-
ity in housing and counseling services and no further
engagement with [Drashawn].”

* The October 5, 2016 domestic violence incident occurred approximately
one week before the court vacated the temporary custody order regarding
Isabella. In a police report of the incident, the respondent admitted that
Drashawn had choked and slammed her head during an argument about
her possessions, and she further admitted to smashing his car window with
a hammer as he left.
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Pursuant to the court order of October 21, 2016,
and Schroeder’s recommendations, the respondent
began domestic violence counseling with Evan LeClair
in December of that year. Together, a safety plan was
developed and the respondent completed a confiden-
tial address application to ensure that her address
was kept safe. At this point, the respondent had moved
to a confidential residence in another town. Her safety
plan consisted of not contacting Drashawn, maintain-
ing a confidential residence with cameras, having a
peephole in her door, and having a panic button in her
apartment.

On March 9, 2017, Kelly McGinley-Hurley, a depart-
ment supervisor, conducted a scheduled home visit
with the respondent. During the visit, the respondent
admitted to McGinley-Hurley that she had remained in
telephone contact with Drashawn, explaining that she
felt obligated to keep him informed about her case.
On March 13, 2017, four days after the in-home visit,
the respondent had another physical altercation with
Drashawn in her apartment. Arriving at the scene,
responding police officers were told by the respondent
that Drashawn had stabbed her with a steak knife and
had thrown her into a wall. The officers found Isabella
on the respondent’s bed and further observed drops of
blood around Isabella’s bassinet. In a statement to the
police, the respondent reported that she had invited
Drashawn to her apartment so that he could remove a
pair of pitbulls. According to the respondent, Drashawn
suddenly attacked her and she was cut by a knife as a
scuffle ensued over the bassinet where Isabella was
sleeping. The police officer noted in his report that,
“[b]lased on the totality of circumstances, I did not
believe the incident occurred precisely as described by
[the respondent]. However, based on her injuries and
statement, it did appear that an instance of domestic
violence did transpire.”
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On March 15, 2017, Isabella was again removed from
the respondent’s care pursuant to an order of temporary
custody. The respondent contested the order, and hear-
ings were held in April and July, 2017.> On September
29, 2017, the court, Turner, J., found that the depart-
ment had proven by a preponderance of the evidence
that the respondent had failed to safeguard Isabella or
comply with her specific steps. The court noted that
the respondent had provided inconsistent testimony
with respect to her version of the events that occurred
on March 13, 2017. It further found that the respondent
had recently begun a romantic relationship with Josue
C., who had a long criminal history of violence. Accord-
ingly, on October 2, 2017, Isabella was committed to
the custody of the commissioner.

In July, 2017, the commissioner filed petitions to
terminate the parental rights of the respondent with
respect to Gabriel, Savanah, and Cataleya.® Distrusting
authority figures and providers referred by the depart-
ment, the respondent referred herself for services. She
inaccurately reported her history to those providers,
however, and prevented them from receiving informa-
tion from the department in a timely manner. As aresult,
the respondent’s self-selected providers lacked specific
knowledge about the depth of her difficulties and the
ongoing nature and severity of domestic violence in her
life. For example, the respondent insisted that she had
no need for medication for her mood disorders and
was not candid concerning domestic violence incidents
with Drashawn. In addition to compromising her own

> These consolidated hearings addressed both the order for temporary
custody and the motion to modify protective supervision.

% The petitions also respectively named the respondent fathers of the
children: Jesus, Fernando, and Drashawn, the last of whom was presumed
to be the father of Cataleya at the time. It was not until August 2, 2017, that
a paternity test revealed that Fernando was Cataleya’s father. A motion to
amend the petition to reflect this fact was granted on August 22, 2017. The
commissioner withdrew her petition as to Drashawn on September 15, 2017.
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services, as the court repeatedly found, the respondent
undermined the ability of her providers to offer accurate
and credible testimony to the court.

The court found that the respondent continued to
contact Drashawn and maintained her intimate rela-
tionship with Josue, who also proved to be repeatedly
violent. On November 2, 2017, a social worker observed
bruising on the respondent’s neck during an intake
meeting with Community Mental Health Affiliates
(CMHA). According to the respondent, she had been
involved in a car accident while driving Josue, although
her story of the accident changed with each retelling of
what had transpired and, inexplicably, no police report
regarding the incident existed. On January 11, 2018, the
respondent admitted to Kenneth R. Armstrong, a coun-
selor with Franciscan Life Center, that Josue had been
physically abusive toward her.

Despite consistently attending visitation sessions
with her children, including four courses of supervised
visitation and parenting education, the respondent
routinely sabotaged her own progress toward rehabil-
itation. She continued to inflict corporal punishment
on the children, spoke with the children during visits
about their legal proceedings, and engaged in intimate
relationships with people who had histories of domestic
violence. For instance, Schroeder reported that the
respondent was currently in a relationship with Sean
W., who also had a criminal record for assault. Signifi-
cantly, the respondent did not inform the department
about this new relationship. Schroeder reported that
the respondent had minimal insight as to how her abu-
sive relationships affected her children. Although the
respondent had a long history of engaging in treatment
that proved unsuccessful, Schroeder recommended
that she continue to seek therapy. At the same time,
due to the respondent’s consistently poor choices with
respect to her intimate partners and her inability to
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maintain a safe home environment, Schroeder con-
cluded that it would not be in the children’s best inter-
ests to attempt reunification.

On April 18, 2018, the commissioner filed a petition
for the termination of the parental rights of the respon-
dent and Drashawn with respect to Isabella.” This
petition, along with the petitions filed with respect to
Gabriel, Savanah, and Cataleya, alleged the adjudica-
tory ground of failure to rehabilitate pursuant to § 17a-
112 (j).® A trial on the termination of parental rights
petitions was held on March 5, March 6, March 7, March
11, and March 12, 2019. On April 10, 2019, the court,
Quinn, J., rendered a decision granting the commis-
sioner’s petitions to terminate the parental rights of the
respondent, Jesus, and Drashawn.’ In a comprehensive
and well reasoned memorandum of decision, the court
found that the department had proven by clear and
convincing evidence that (1) the department had made
reasonable efforts to locate the respondent and the

“On June 12, 2018, the petitions for the termination of parental rights
with respect to all four children were consolidated.

8 General Statutes § 17a-112 (j) provides in relevant part: “The Superior
Court, upon notice and hearing as provided in sections 45a-716 and 45a-
717, may grant a petition filed pursuant to this section if it finds by clear
and convincing evidence that (1) the [department] has made reasonable
efforts to locate the parent and to reunify the child with the parent . . .
(2) termination is in the best interest of the child, and (3) . . . (B) the child
(i) has been found by the Superior Court or the Probate Court to have been
neglected, abused or uncared for in a prior proceeding, or (ii) is found to
be neglected, abused or uncared for and has been in the custody of the
commissioner for at least fifteen months and the parent of such child has
been provided specific steps to take to facilitate the return of the child to
the parent pursuant to section 46b-129 and has failed to achieve such degree
of personal rehabilitation as would encourage the belief that within a reason-
able time, considering the age and needs of the child, such parent could
assume a responsible position in the life of the child . . . .”

 The court adjudicated Jesus as having failed to rehabilitate and termi-
nated his parental rights by default after the department published notice
in his last known location. Fernando consented to the termination of his
parental rights.
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three fathers and to reunify the four children with the
respondent and the fathers, (2) the respondent, Jesus,
and Drashawn had failed to rehabilitate to the degree
that they could assume a responsible parenting position
in their children’s lives, and (3) termination of each
parent’s rights would be in the best interests of the
children. Accordingly, the court appointed the commis-
sioner as the statutory parent of the children. This
appeal followed."

I

The respondent first claims that the court improp-
erly denied her motion to disqualify Attorney Hilliary
Horrocks. The respondent argues that, pursuant to the
policy considerations of rule 1.9 (a) of the Rules of
Professional Conduct,'! Horrocks should have been
disqualified because she had previously served as
the respondent’s guardian ad litem approximately thir-
teen years earlier. In response, the petitioner asserts
that, even if we assume that rule 1.9 applied to Horrocks
while she was serving as guardian ad litem for the
respondent, the court was well within its discretion in
denying the respondent’s motion to disqualify. We agree
with the petitioner.

The following additional facts are relevant for the
resolution this claim. On April 21, 2017, during the con-
solidated hearings on the order for temporary custody
and the motion to modify protective supervision regard-
ing Isabella, the respondent made an oral motion to
disqualify Horrocks from acting as the guardian ad litem

1 Neither Fernando nor Drashawn have appealed from the judgments
terminating their parental rights.

I'Rule 1.9 (a) of the Rules of Professional Conduct provides that “[a]
lawyer who has formerly represented a client in a matter shall not thereafter
represent another person in the same or a substantially related matter in
which that person’s interests are materially adverse to the interests of the
former client unless the former client gives informed consent, confirmed
in writing.”
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for the children." The respondent argued that, because
Horrocks had acted as her guardian ad litem during a
2005 hearing when the respondent was a minor, she
might be privy to confidential information about the
respondent obtained in that earlier proceeding. When
probed as to what particular confidential information
Horrocks could use against her, the respondent specu-
lated that the information might concern her history
of abuse and trauma that could impact her parenting
abilities. In response, Horrocks stated that she had no
recollection of the particulars of her previous position
as guardian ad litem for the respondent and further
argued that no confidentiality existed as guardian ad
litem that would implicate the attorney-client privilege.
The court orally denied the respondent’s motion, find-
ing that Horrocks’ previous service as guardian ad litem
for the respondent was too remote in time and that
Horrocks did not, thereby, acquire information that
could be used against the respondent in the current
proceedings. The respondent did not appeal the court’s
denial of her motion to disqualify Horrocks, nor did
she appeal the court’s granting of the order of temporary
custody or the order committing Isabella to the custody
of the petitioner.

On March 5, 2019, the first day of the termination
of parental rights trial, counsel for Drashawn, Joseph
Geremia, advised the court and all counsel that he had
represented the respondent in the past during a delin-
quency hearing. Geremia further noted that (1) the issue
of a potential conflict of interest was addressed by

2 The respondent’s oral motion to disqualify also sought to disqualify
Joseph Geremia, counsel for Drashawn, arising out of his previous represen-
tation of the respondent when she was a child. The court denied the respon-
dent’s motion as to Geremia, noting that Geremia, as counsel for Drashawn,
did not appear for any portion of the hearing, nor did he participate in any
manner. The respondent did not appeal from the court’s denial of her motion,
nor has she appealed Judge Quinn’s denial of her motion to disqualify
Geremia.
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Judge Turner on April 21, 2017, during the order of tem-
porary custody proceedings, (2) Drashawn did not
believe there was a conflict, and (3) he had no recollec-
tion of his previous representation of the respondent.
In response, the respondent orally renewed her motion
to disqualify Geremia “on the grounds that he was her
attorney when she was involved as a child with the
[department].” Counsel for the respondent argued that,
“[t]o the extent that this court might consider evidence
of my client’s past, which included her past dealings
with the department as a youth, she believes that it
would be prejudicial to her.” Carolyn Signorelli, counsel
for the petitioner, argued that any issue regarding dis-
qualification “should have been addressed two, three,
however many years ago. And for the [respondent] to
now renew the objection on the eve of a trial that’s
been continued several times is not in the best interest
of the children.” Signorelli further asserted that Gere-
mia’s previous representation of the respondent did not
concern a matter that was the same or substantially
related to the one before the court—the termination of
her parental rights. She also argued that any confiden-
tial information obtained by Geremia would be “obso-
lete or generally known by all the parties in this case,
not only based upon the [department] record but also
[the respondent’s] own admissions and histories that
[she] provided to the psychological evaluator.”

When the court asked if there was anything further,
Horrocks stated that, “in the interest of full disclosure
as well,” she had previously acted as the guardian ad
litem for the respondent in 2005. Horrocks asserted that
the issue of her potential conflict was fully addressed
by Judge Turner on April 21, 2017. In response, the
respondent’s counsel simply made the following state-
ment to the court: “And just that [the respondent] makes
the same argument as to Attorney Horrocks.” The court
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rejected the respondent’s arguments as to both Gere-
mia and Horrocks, finding that rule 1.9 of the Rules of
Professional Conduct was not implicated “because the
issues are not the same or substantially the same as
they were then.” It further found that any material that
might have been confidential in the past was “certainly
not confidential any longer in that [the respondent],
herself, has addressed some of her earlier history and
statements to that effect.”

Thereafter, when asked by the court if there were
any other preliminary issues, counsel for the respon-
dent stated that there was “one other matter.” Specifi-
cally, the respondent 's counsel orally objected to Deb-
orah Dombek, attorney for the minor children, with-
drawing as counsel for Gabriel, Cataleya, and Isabella.
Counsel for the respondent’s oral objection also per-
tained to the change in Horrock’s role as the guardian
ad litem for all four children to her role as the attorney
for Gabriel, Cataleya, and Isabella. In support of his
objection, the respondent’s counsel proffered only two
arguments: (1) Dombek and Horrocks did not seek per-
mission from the court to switch their roles; and (2)
the change in roles would affect “any zealous advocacy
of the children who were formerly being represented
by Dombek . . . .” In response, Dombek argued that
there was a need to separate the children due to Sava-
nah’s decision to take a different position than her sib-
lings. Therefore, Dombek felt that she could not zeal-
ously advocate for both Savanah’s position and the
position of her siblings. This change in circumstances
prompted Dombek’s withdrawal and Horrocks to file
an appearance on behalf of Gabriel, Cataleya, and Isa-
bella. Horrocks additionally argued that her extensive
involvement in the case and her familiarity with the
children positioned her as a proper candidate to act as
an attorney on behalf of Savanah’s siblings. The court
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agreed and overruled the objections made by the
respondent’s counsel.’

We begin by setting forth the standard of review
governing our resolution of this claim.!* “The standard
of review for determining whether the court properly
denied a motion to disqualify counsel is an abuse of

3 The court’s ruling on this issue is not before us on appeal.

“4The petitioner also argues that the respondent’s March 5, 2019 oral
motion to disqualify submitted to Judge Quinn was a collateral attack on
Judge Turner’s April 21, 2016 ruling on the same issue. We do not believe
collateral estoppel is applicable under the current circumstances.

“Collateral estoppel, or issue preclusion, is that aspect of res judicata
which prohibits the relitigation of an issue when that issue was actually
litigated and necessarily determined in a prior action between the same
parties upon a different claim.” (Emphasis in original; internal quotation
marks omitted.) Lafayette v. General Dynamics Corp., 265 Conn. 762, 772,
770 A.2d 1 (2001). “Issue preclusion arises when an issue is actually litigated
and determined by a valid and final judgment, and that determination is
essential to the judgment.” (Internal quotation marks omitted.) Cumberland
Farms, Inc. v. Groton, 262 Conn. 45, 58, 808 A.2d 1107 (2002). “If an issue
has been determined, but the judgment is not dependent upon the determina-
tion of the issue, the parties may releitigate the issue in a subsequent action.”
Gladysz v. Planning & Zoning Commission, 256 Conn. 249, 260, 773 A.2d
300 (2001).

Even in the absence of a determination as to whether Horrocks had a
conflict of interest that warranted her dismissal, a judgment on the neglect
petitions—which were the basis of the proceedings before Judge Turner—
could have been validly rendered. See In re Kyllan V., 180 Conn. App. 132,
139, 181 A.3d 606, cert. denied, 328 Conn. 929, 182 A.3d 1192 (2018). Thus,
a determination of that issue was not “essential to the judgment” for pur-
poses of collateral estoppel. See Jarosz v. Palmer. 766 N.E.2d 482, 436
Mass. 526, 529 (2002) (for purposes of collateral estoppel, “ ‘essential to
the judgment’ “ refers to issue that is essential to final determination on
merits of underlying claim).

We recognize that counsel for a minor child and a guardian ad litem have
aunique role in acting on behalf of a minor child during juvenile proceedings;
see footnote 19 of this opinion; and that repeated attacks on intermediate
findings leading up to termination proceedings reflect the policy concerns
that are the basis for the doctrine of collateral estoppel. See In re Stephen
M., 109 Conn. App. 644, 663—65, 953 A.2d 668 (2008) (discussing importance
of collateral estoppel in context of child welfare proceedings). Given our
well settled law governing collateral estoppel, however, that doctrine is not
applicable under the current circumstances to bar relitigation of Horrocks’
alleged conflict of interest.
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discretion standard. The Superior Court has inherent
and statutory authority to regulate the conduct of attor-
neys who are officers of the court. . . . In its execution
of this duty, the Superior Court has broad discretion-
ary power to determine whether an attorney should be
disqualified for an alleged breach of confidentiality or
conflict of interest. . . . In determining whether the
Superior Court has abused its discretion in denying a
motion to disqualify, this court must accord every rea-
sonable presumption in favor of its decision. Reversal
is required only where an abuse of discretion is man-
ifest or where injustice appears to have been done. . . .

“Disqualification of counsel is a remedy that serves
to enforce the lawyer’s duty of absolute fidelity and to
guard against the danger of inadvertent use of confiden-

tial information. . . . In disqualification matters, how-
ever, we must be solicitous of a client’s right freely to
choose his counsel . . . mindful of the fact that a client

whose attorney is disqualified may suffer the loss of
time and money in finding new counsel and may lose
the benefit of its longtime counsel’s specialized knowl-
edge of its operations.” (Citation omitted; internal quo-
tation marks omitted.) In re Nyasia H., 146 Conn. App.
375, 380-81, 76 A.3d 757 (2013).

“The competing interests at stake in the motion to
disqualify, therefore, are: (1) the [respondent’s] interest
in protecting confidential information; (2) the [petition-
er’s] interest in freely selecting counsel of [its] choice;
and (3) the public’s interests in the scrupulous adminis-
tration of justice. . . . Rule 1.9 (a) expresses the same
standard that we had applied under the Code of Profes-
sional Responsibility when a claim of disqualification
based on prior representation arose. Thus, an attorney
should be disqualified if he has accepted employment
adverse to the interests of a former client on a matter
substantially related to the prior representation. . . .
This test has been honed in its practical application
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to grant disqualification only upon a showing that the
relationship between the issues in the prior and present
cases is patently clear or when the issues are identical
or essentially the same. . . . Once a substantial rela-
tionship between the prior and present representation
is demonstrated, the receipt of confidential information
that would potentially disadvantage a former client is
presumed.” (Citations omitted; footnote omitted; inter-
nal quotation marks omitted.) Bergeron v. Mackler, 225
Conn. 391, 398-99, 623 A.2d 489 (1993).

Citing to the commentary of rule 1.9 of the Rules of
Professional Conduct, the respondent argues on appeal
that the 2005 matter was “substantially related” to the
2019 termination of parental rights proceedings because
there was a substantial risk that Horrocks may use
confidential information that she could have obtained
in 2005. The commentary states, in relevant part, that
“[m]atters are ‘substantially related’ for purposes of this
Rule if they involve the same transaction or legal dispute
or if there otherwise is a substantial risk that confiden-
tial factual information as would normally have been
obtained in the prior representation would materially
advance the client’s position in the subsequent matter.”
Rules of Professional Conduct 1.9, commentary.

First and foremost, we note that any information
received by an attorney acting as a guardian ad litem
for a minor child is not subject to attorney-client confi-
dentiality.” See State of Connecticut, Judicial Branch,
Code of Conduct for Counsel for the Minor Child and
Guardian Ad Litem, available at https://www.jud.ct.gov/
family/GAL_code.pdf. (last visited February 27, 2020).
Thus, the information received by Horrocks when act-
ing as the guardian ad litem for the respondent in 2005

5 Horrocks’ prior representation of the respondent as the guardian ad litem
is easily distinguishable from Geremia’s, whose previous representation of
the respondent occurred as an attorney during a child delinquency pro-
ceeding.
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was not confidential for purposes of an attorney-cli-
ent relationship.'

Even if a guardian ad litem were bound by rule 1.9
of the Rules of Professional Conduct, the court would
still have been acting well within its discretion in deny-
ing the respondent’s motion to disqualify. We agree
with the court’s finding that rule 1.9 was not implicated
because the issues in the respondent’s termination of
parental rights trial are not the same or substantially
the same as the issues in the 2005 proceeding.!” Aside
from conclusory statements, the respondent provided
no record to support her claim that the issues involved
in the 2005 proceeding, in which Horrocks served as
the respondent’s guardian ad litem, had a substantial
relationship with the issues addressed in the 2019 trial
of the respondent’s termination of parental rights. The
material issues addressed at the termination of parental
rights trial concerned whether (1) the respondent had
achieved rehabilitation to the extent that she could
provide care for her children within a reasonable time
and (2) termination of the respondent’s parental rights

16 The respondent also cites to part II (g) of the Code of Conduct for
Counsel for the Minor Child and Guardian Ad Litem for the proposition that
an attorney for the minor child or the guardian ad litem should “[a]void any
actual or apparent conflict of interest or impropriety in the performance of
his or her responsibilities.” That part, however, extends discretion to the
attorney for the minor child and the guardian ad litem for making a determi-
nation as to whether a conflict of interest exists. More importantly, the
Code of Conduct for Counsel for the Minor Child and Guardian Ad Litem
does not displace our case law governing disqualifications of attorneys under
rule 1.9 of the Rules of Professional Conduct. To hold otherwise would
contradict explicit language in the preface to the Code of Conduct for
Counsel for the Minor Child and Guardian Ad Litem, which provides that
its provisions be “[c]onsistent with . . . other applicable statutes and rules
of court . . . .” See also In re Christina M., 280 Conn 474, 491, 908 A.2d
1073 (2006) (“[t]he primary role of any counsel for the child including the
counsel who also serves as guardian ad litem, shall be to advocate for the
child in accordance with the Rules of Professional Conduct™)

"In ruling on these motions, the court was not asked to distinguish its
findings between Geremia’s representation of the respondent as her former
attorney and Horrocks’ role as the respondent’s guardian ad litem in 2005.
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and the children’s commitment to the care of the com-
missioner was in their best interests. The respondent
does not propose how the issues addressed during Hor-
rocks’ time as the respondent’s guardian ad litem in
2005 are substantially related to the issues before the
court in 2019, nor can we conceive of any basis to
conclude as much. Therefore, the respondent has failed
to meet her burden of demonstrating that the two pro-
ceedings are substantially related.

Moreover, the court found that any material that
might have been confidential during the 2005 proceed-
ing was “certainly not confidential any longer in that
[the respondent], herself, has addressed some of her
earlier history and statements to that effect.” Notably,
the respondent does not point to any potentially confi-
dential information to which Horrocks was privy, or to
that which she herself did not disclose to her providers,
Schroeder, or the department.'® Accordingly, the court
properly concluded that there would be no risk of the
inadvertent disclosure of confidential information.

We further agree with the petitioner’s position that
Gabriel, Cataleya, and Isabella had a strong interest
in having Horrocks act as their attorney and as their

18 As counsel for the respondent candidly admitted at oral argument before
this court, there was nothing in the record that suggests some taking of
confidential information during the 2005 proceedings that would not have
already been disclosed in the ordinary circumstances of the termination of
parental rights proceedings. Counsel for the respondent could not point
to any specific confidential information that the respondent was seeking
to protect.

Moreover, in responding to Schroeder’s request for her personal history,
the respondent gave specific and detailed information about numerous
instances of early trauma as a child and teenager, including sexual and
physical assault, suicidal ideation, substance abuse, and domestic violence
between her parents. Likewise, the social studies filed by the petitioner
document in the family history section the respondent’s similarly detailed
accounts of her exposure to domestic violence and extreme physical abuse,
her placement at various facilities, suicidal ideation, and her psychiatric
diagnoses as a youth, much of which was confirmed by her juvenile record,
which itself included several evaluations of the respondent.
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guardian ad litem. Having been involved in the matter
for approximately three years, Horrocks was well
acquainted with the subject matter of the case and with
the interests of the children. See, e.g., American Heri-
tage Agency, Inc. v. Gelinas, 62 Conn. App. 711, 725,
774 A.2d 220 (courts should be mindful of attorney’s
specialized knowledge of client’s operations when
assessing disqualification), cert. denied, 257 Conn. 903,
777 A.2d 192 (2001). Her role as guardian ad litem for
the children and her familiarity with their interests thus
provided a compelling reason to allow her to remain
as their advocate.” See, e.g., In re Samuel R., 163 Conn.

Y We note that the nature of the relationship between an attorney for the
minor child and the child he or she represents is particularly important in
the context of juvenile proceedings. The significance of that relationship
was discussed at length by our Supreme Court in Carrubba v. Moskowitz,
274 Conn. 533, 877 A.2d 773 (2005). Holding that attorneys for the minor
child were entitled to absolute immunity from suit, our Supreme Court
recognized that, by virtue of their appointment to represent the child’s best
interest, they, like guardians ad litem, are obliged to represent children with
“a higher degree of objectivity . . . than that for an attorney representing
an adult” with “functions integral to the judicial process in carrying out the
purpose of [General Statutes] § 46b-54—to assist the court in determining
and serving the best interests of the child.” Id., 545-46. This heightened
degree of representation by an attorney for a minor child applies equally
in child protection proceedings.

Moreover, the petitioner’s concern for the practical consequences of dis-
rupting a relationship between a child and his or her representative is well
founded. We have long observed that repeated disruption in the relationships
a child has makes them more vulnerable in their ability to attach and form
trusting relationships. See, e.g., In re Nevaeh W., 317 Conn. 723, 732-33, 120
A.3d 1177 (2015) (noting that “[c]hildren need secure and uninterrupted
emotional relationships with adults who are responsible for their care” and
that continuous foster care placements make a child “more vulnerable and
make each subsequent opportunity for attachment less promising and less
trustworthy than the prior ones”); In re Davonta V., 285 Conn. 483, 495,
940 A.2d 733 (2008) (“[r]epeatedly disrupted placements and relationships
can interfere with the children’s ability to form normal relationships when
they become adults” [internal quotation marks omitted]). To the extent that
counsel and the guardian ad litem for a child seek to advocate for a child’s
best interest in stable and trustworthy relationships, the quality of their
advocacy is necessarily premised on the trust developed between them and
the child over time. Courts cannot sever those relationships based on the
insufficient evidence of the sort that was presented to the trial court.
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App. 314, 322, 134 A.3d 752 (2016) (“[c]hildren involved
in termination proceedings have a strong interest in the
speedy resolution of such proceedings”). Gabriel and
Savanah have been in foster homes since 2014, thus
compounding the need for the children to have their
stable living arrangements resolved in an expeditious
manner. Over the course of several years, Horrocks had
engaged with the children extensively pursuant to her
role as their guardian ad litem. As discussed in part I
A of this opinion, to disqualify Horrocks—on the first
day of trial, no less—would have clearly delayed the
court’s ability to render judgment on the petitions for
the termination of parental rights, three of which had
been filed approximately twenty months before trial on
the petitions commenced. Therefore, delaying the trial
on this basis would have severely undermined the inter-
ests of the children.

Although the respondent argues that even the appear-
ance of impropriety warrants an absolute preclusion,
such aper se disqualification standard has been rejected
by our Supreme Court. See Bergeron v. Mackler, supra,
225 Conn. 400 (it was abuse of discretion for court to
disqualify plaintiff’s counsel solely on basis of appear-
ance of impropriety). We are mindful that the appear-
ance of impropriety is a factor to consider when balanc-
ing the competing interests in disqualifying an attorney.
Id. It is not, however, dispositive and certainly does not
outweigh the other considerations in this instance. We
conclude, therefore, that the court did not abuse its
discretion in denying the respondent’s motion to dis-
qualify.

We further take issue with the perfunctory fashion in which the respon-
dent’s counsel sought to disqualify Horrocks, seeking to disqualify her on
the first day of the termination of parental rights trial. Our courts have
underlined the necessity for termination proceedings to proceed in an expe-
ditious manner, irrespective of the outcome. See In re Stephen M., 109 Conn.
App. 644, 665, 953 A.2d 668 (2008); see also In re Samuel R., supra, 163
Conn. App. 322.
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The respondent next claims that the court improperly
admitted into evidence social studies submitted by the
department. According to the respondent, the court
abused its discretion by admitting the social studies
because they (1) consisted of hearsay and (2) were not
ordered by the court itself.*” We disagree.

The standard of review governing claims of improper
evidentiary rulings is well settled. “The trial court’s
ruling on the admissibility of evidence is entitled to
great deference. . . . [T]he trial court has broad dis-
cretion in ruling on the admissibility . . . of evidence

. [and its] ruling on evidentiary matters will be over-
turned only upon a showing of a clear abuse of the
court’s discretion. . . . We will make every reasonable

% The respondent also argues that the social studies exceed the scope of
General Statutes § 45a-717 (e) (1). It is unclear, however, whether this
assertion pertains to the content contained in the social studies itself—an
argument she made in support of her motion in limine—or if it is merely
descriptive of the claimed error that the court never ordered the social
studies to be prepared. Even if we assume that the respondent sought to
repeat her assertion made at oral argument on the motion in limine—that
the social studies had exceeded the scope of the relevant statute because
they were adjudicatory in nature—we also find this argument to be without
merit. Section 45a-717 (e) (1) clearly provides the department with discretion
to include “facts as may be relevant to the court’s determination of whether
the proposed termination of parental rights will be in the best interests of
the child . . . .” This includes “any other factors which the commissioner

finds relevant to the court’s determination of whether the proposed
termination will be in the best interests of the child.” Id. Accordingly, simply
because the information contained in a social study appears to be adjudica-
tory does not render the social study impermissibly excessive.

Furthermore, “any mandated department social study reports submitted
for the court’s use in the dispositional phase . . . may be filed or considered
by the court or used by counsel during the adjudicatory phase of the hearing.”
(Citations omitted; footnote omitted; internal quotation marks omitted.) In
re Angelica W., 49 Conn. App. 541, 549, 714 A.2d 1265 (1998). Nevertheless,
it is clear from the record that the court’s adjudication of the respondent’s
failure to rehabilitate was not based solely on the social studies but, rather,
on a plethora of testimony from service providers, social workers, and the
respondent herself, along with other documentation submitted by the peti-
tioner.
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presumption in favor of upholding the trial court’s rul-
ing, and only upset it for a manifest abuse of discretion.”
(Internal quotation marks omitted.) In re Harlow P.,
146 Conn. App. 664, 681, 78 A.3d 281, cert. denied, 310
Conn. 957, 81 A.3d 1183 (2013).

Under General Statutes § 45a-717 (e) (1) and (3),
“[t]he court may, and in any contested case shall,
request the [commissioner] . . . to make an investiga-
tion and written report to it, within ninety days from
the receipt of such request. The report shall indicate
the physical, mental and emotional status of the child
and shall contain such facts as may be relevant to the
court’s determination of whether the proposed ter-
mination of parental rights will be in the best interests
of the child, including the physical, mental, social and
financial condition of the biological parents, and any
other factors which the commissioner . . . finds rele-
vant to the court’s determination of whether the pro-
posed termination will be in the best interests of the
child. . . . The report shall be admissible in evidence,
subject to the right of any interested party to require
that the person making it appear as a witness, if avail-
able, and subject himself to examination.”

Practice Book § 35a-9 further provides that “no dispo-
sition may be made by the judicial authority until any
mandated social study has been submitted to the judi-
cial authority. Said study shall be marked as an exhibit
subject to the right of any party to be heard on a motion
in limine requesting redactions and to require that the
author, if available, appear for cross-examination.”
Moreover, the statute governing the termination of
parental rights incorporates the requirements of § 45a-
717 when rendering judgment on such petitions. See
General Statutes § 17a-112 (j) (“[t]he Superior Court,
upon notice and hearing as provided in sections 45a-
716 and 4ba-717, may grant a petition filed pursuant to
this section”).
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The respondent first argues that the social studies
were inadmissible because they contained hearsay. The
respondent, however, does not specify to which hearsay
statements contained in the social studies she objects.
In fact, her motion in limine argued only that the social
studies did not satisfy the business record exception
to the rule against hearsay.

Notwithstanding her argument, “[t]he respondent did
not state with any specificity which parts of the reports
she believed were inadmissible hearsay. Thus, the peti-
tioner was not given the opportunity to argue which
hearsay exception applied to which statement . . . .
The respondent failed to apprise the court adequately as
to what statements by which declarants she objected.”
(Citations omitted; internal quotation marks omitted.)
In re Tayler F., 111 Conn. App. 28, 51-52, 958 A.2d
170 (2008), aff’d, 296 Conn. 524, 995 A.2d 611 (2010).
Accordingly, we decline to review this claim.

B

The respondent next argues that the social studies
were improperly admitted because the court had not
requested their production pursuant to § 45a-717 (e).
In response, the petitioner argues that the social stud-
ies were submitted to the court as a proactive measure
to comply with §§ 17a-112 (j) and 45a-717 (e) (1).
According to the petitioner, to preclude the social stud-
ies merely because the court had not first requested
their production—which it was statutorily mandated to
do—would elevate form over substance and serve only
to delay the proceedings. We agree with the petitioner.

The respondent does not argue that the social studies
were irrelevant, nor does she dispute that the court was
obligated by statute to consider the social studies before
judgment on the petitions could be rendered. Rather,
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the respondent asks this court to hold that the court
abused its discretion by admitting the social studies
before it had formally requested them from the depart-
ment. The issue, however, is not whether the depart-
ment or the court completely failed to satisfy a statutory
requirement in rendering judgment on the petitions for
the termination of parental rights. See, e.g., In re
Shaiesha O., 93 Conn. App. 42, 43-44, 887 A.2d 415
(2006) (it was reversible error when court failed to hold
department to its statutory burden to show it made rea-
sonable efforts to reunify respondent with daughter).
Instead, the respondent takes issue with the fact that
the department sought to comply proactively with the
relevant statutes in a manner that would expedite the
proceedings.” Yet, for all intents and purposes, the
court and the department did precisely what the statute
required it to do: to produce the social studies before
judgment on the petitions was rendered.

Thus, we decline the respondent’s invitation to read
§§ 17a-112 and 45a-717 (e) in a manner that plainly
would frustrate the underlying purposes that these two
statutes serve. As our Supreme Court has explained:
“The purpose of the social study is to put parents on
notice of allegations that need to be explained or
denied.” In re Juvenile Appeal (84-AB), 192 Conn. 254,
260, 471 A.2d 1380 (1984). Moreover, “[blecause the
parent-child relationship is at issue, all relevant facts
and family history should be considered by the trial
court when deciding whether to terminate the respon-
dent’s parental rights. . . . The entire picture of [the
parent-child relationship] must be considered whenever
the termination of parental rights is under consideration

! Notably, the respondent does not establish that she suffered any harm
as a result of the admission of the social studies before the court had
mandated their production. See In re Amneris P., 66 Conn. App. 377, 382-83,
784 A.2d 457 (2001) (even assuming it was error to admit evidence, respon-
dent mother failed to show error was harmful).
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by a judicial authority.” In re Brianna F., 50 Conn.
App. 805, 814, 719 A.2d 478 (1998). It is axiomatic that
“[w]e construe a statute in a manner that will not . . .
lead to absurd results.” (Internal quotation marks omit-
ted.) In re Jusstice W., 308 Conn. 652, 670, 65 A.3d 487
(2012). To hold otherwise would not only defeat the
purposes of the statutes governing the admission of
social studies but would also result in an unnecessary
delay in the proceedings at issue here. Accordingly, the
court did not abuse its discretion by admitting the social
studies into evidence.

I

Lastly, the respondent claims that the court improp-
erly found that the department had proven by clear and
convincing evidence that she had failed to achieve the
degree of personal rehabilitation that would encour-
age the belief that, within a reasonable time, she could
assume a responsible position in the lives of the chil-
dren.”

“A hearing on a petition to terminate parental rights
consists of two phases, adjudication and disposition.
In the adjudicatory phase of the proceeding, the court
must decide whether there is clear and convincing evi-
dence that a statutory ground for the termination of
parental rights exists.” In re Jennifer W., 75 Conn. App.
485, 493, 816 A.2d 697, cert. denied, 263 Conn. 917,
821 A.2d 770 (2003). “Failure of a parent to achieve
sufficient personal rehabilitation is one of six statutory
grounds on which a court may terminate rights pursu-
ant to § 17a-112.” (Internal quotation marks omitted.)
In re Briana G., 183 Conn. App. 724, 728, 193 A.3d
1283 (2018).

2 The respondent does not argue that a different conclusion should have
been reached based on the evidence adduced at trial but, rather, that there
was insufficient evidence to support the court’s finding that she had failed
to rehabilitate.
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“The trial court is required, pursuant to § 17a-112, to
analyze the [parents’] rehabilitative status as it relates
to the needs of the particular child, and further . . .
such rehabilitation must be foreseeable within a reason-
able time. . . . Rehabilitate means to restore [a parent]
to a useful and constructive place in society through
social rehabilitation. . . . The statute does not require
[a parent] to prove precisely when [he or she] will be
able to assume a responsible position in [his or her]
child’s life. Nor does it require [him or her] to prove
that [he or she] will be able to assume full responsibility
for [his or her] child, unaided by available support sys-
tems. It requires the court to find, by clear and convinc-
ing evidence, that the level of rehabilitation [he or she]
has achieved, if any, falls short of that which would
reasonably encourage a belief that at some future date
[he or she] can assume a responsible position in [his
or her] child’s life. . . . In addition, [i]n determin-
ing whether a parent has achieved sufficient personal
rehabilitation, a court may consider whether the parent
has corrected the factors that led to the commitment,
regardless of whether those factors were included in
specific expectations ordered by the court or imposed
by the department.” (Citations omitted; internal quota-
tion marks omitted.) In re Shane M., 318 Conn. 569,
585-86, 122 A.3d 1247 (2015). “As part of the analysis,
the trial court must obtain a historical perspective of
the respondent’s child caring and parenting abilities,
which includes prior adjudications of neglect, sub-
stance abuse and criminal activity.” (Internal quotation
marks omitted.) In re Damian G., 178 Conn. App. 220,
238, 174 A.3d 232 (2017), cert. denied, 328 Conn. 902,
177 A.3d 563 (2018).

“While . . . clear error review is appropriate for
the trial court’s subordinate factual findings . . . the
trial court’s ultimate conclusion of whether a parent
has failed to rehabilitate involves a different exercise
by the trial court. A conclusion of failure to rehabili-
tate is drawn from both the trial court’s factual findings
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and from its weighing of the facts in assessing whether
those findings satisfy the failure to rehabilitate ground
set forth in § 17a-112 (j) (3) (B). Accordingly . . . the
appropriate standard of review is one of evidentiary
sufficiency, that is, whether the trial court could have
reasonably concluded, upon the facts established and
the reasonable inferences drawn therefrom, that the
cumulative effect of the evidence was sufficient to jus-
tify its [ultimate conclusion]. . . . When applying this
standard, we construe the evidence in a manner most
favorable to sustaining the judgment of the trial court.”
(Emphasis in original; footnote omitted; internal quota-
tion marks omitted.) In re Shane M., supra, 318
Conn. 587-88.

“An important corollary . . . is that the mere exis-
tence in the record of evidence that would support a
different conclusion, without more, is not sufficient to
undermine the finding of the trial court. Our focus in
conducting a review for evidentiary sufficiency is not
on the question of whether there exists support for a
different finding—the proper inquiry is whether there
is enough evidence in the record to support the finding
that the trial court made.” (Emphasis in original.) In
re Jayce 0., 323 Conn. 690, 716, 150 A.3d 640 (2016).

In its comprehensive memorandum of decision, the
court found by clear and convincing evidence that the
department had offered the respondent a “multitude
of services” in an effort to facilitate reunification with
her children. The court further found by clear and con-
vincing evidence that the children had been previously
adjudicated as neglected. The court also found by clear
and convincing evidence that, despite the numerous
services she engaged with, the respondent had not
“rehabilitated to the extent that [she] could care for
these children within a reasonable period of time, given
the children’s ages and need for permanency.” Upon
our review of the record, the factual findings made
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by the court in its decision are well supported by the
evidence it credited.

The court found that beginning in 2014, the depart-
ment offered several support services to the respon-
dent pursuant to a reunification plan after Gabriel and
Savanah were removed from her care. These services
included visiting nurse services to ensure that she
received her daily medication and an in-home parent-
ing program and therapeutic day care. The court found
that the respondent “sabotaged the plan” by regularly
missing appointments and never beginning the thera-
peutic day care for the children. The court further found
that when the respondent was given specific steps
in relation to the order of temporary custody of Gab-
riel and Savanah, she exhibited the same issues that
“remain today: inconsistent engagement with mental
health and medication management, a demonstrated
lack of benefit from treatment, intimate partner vio-
lence and a significant need for parenting skills.”

The continued issues with domestic violence and
repeated engagement with partners who had a history
of domestic violence were highlighted by the court. For
instance, the court found that it was not even three
months after Cataleya’s birth before several new domes-
tic violence incidents occurred between Drashawn and
the respondent. This included an incident in which
Drashawn had “severely beaten” the respondent, with
the court finding that neither had assumed any responsi-
bility “for these increasing violent encounters.” The
court also found that, despite entering a shelter, the
respondent was verbally abusive toward staff and was
eventually asked to leave after she threatened to reveal
the shelter’s location to the media.

The court further highlighted the domestic violence
incident of March 13, 2017, and the respondent’s “vary-
ing ways in which [she] reported [such incidents] to
authorities over time . . . .” As the court noted, “[t]he
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report by the police officer on the scene on March 13,
2017 is very different than [the respondent’s] sworn
testimony in court some months later. Her later report
demonstrates how she changed her description of the
events to cast herself as the entirely blameless partici-
pant in the domestic violence.” The court continued
to emphasize the fact that, despite the safety protocols
in place, she violated each one when she invited Dras-
hawn to her undisclosed apartment location and
allowed him to enter. Taking judicial notice of Judge
Turner’s findings, the court noted that the respondent’s
“sworn testimony about this event in court fails to
report that she invited Drashawn to her apartment, as
she had told the police officer in her sworn statement
at the time of the incident. . . . Her inability to be
honest about her own participation in the events which
ensued is apparent. That inability has had important
consequences for her ultimate rehabilitation and ability
to care safely for her children and take steps to keep
them from harm.” The court continued, finding that,
“[d]espite many years of services from numerous ser-
vice providers to the present time, [the respondent]
had not yet learned to protect herself and avoid situa-
tions in which intimate partner violence could occur.
Her inability to act on what she was taught was demon-
strated as late as . . . January, 2019, when [the respon-
dent] attempted to contact Drashawn by calling his
mother. The court credits the paternal grandmother’s
testimony about the many times [the respondent] called
her in the past. During the last contact in January, 2019,
[the respondent] wanted Drashawn to help fix her car.”

In addition, the court noted the respondent’s repeated
engagements with Drashawn and her relationship with
Josue. When she began her relationship with Josue, the
respondent “denied there were any difficulties” as their
relationship progressed or that his conduct constituted
domestic violence. This was despite her knowledge that
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Josue had a violent criminal history. The court also
found that the respondent made efforts to conceal these
issues from the department, specifically failing to dis-
close her relationship with Josue to her domestic vio-
lence counselor despite learning of his criminal history.
Moreover, the court found the respondent’s explanation
for injuries she had sustained to be dubious. As the
court explained, the respondent’s explanation that she
had been the victim of a hit and run “was not consistent
or believable. Her inconsistent reports to [the depart-
ment] call her veracity [into] doubt. The court finds,
from all the testimony and other evidence, as well as
the reasonable inferences to be drawn from it, that once
again, that [the respondent] was concealing a domestic
violence incident with Josue.”

The court further found that, despite the many parent-
ing skill services provided to her, the respondent failed
to benefit meaningfully from those services. As the
court explained, the respondent “is unable to under-
stand that corporal punishment is self-defeating and
inappropriate, when managing and disciplining young
children. Further, she continues, up to the present time
and at nearly every visit, to engage her children about
legal matters before this court and their return home to
her care.” The court noted the respondent’s continued
engagement with services provided to her, including
parenting counseling and the fact that she maintained
a strong connection with her children. However, despite
being capable of conducting herself appropriately since
the time of Cataleya’s removal, “[s]he maintained then,
as she does now, that her beliefs concerning threats
and other forms for punishment if the children do not
comply with her direction are appropriate.”?

» While reasonable corporal punishment by a parent is recognized by
General Statutes § 53a-18 (a) (1); see Lovan C. v. Dept. of Children &
Families, 86 Conn. App. 290, 296-97, 860 A.2d 1283 (2004); it is clear from
the record that corporal punishment was not an appropriate form of disci-
pline given the children’s history of exposure to physical abuse and trauma.
Megan Duffy-Knight, a social worker for the department, testified that, given
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As the court found, the respondent “continues to lack
to the present time, any growing insight into her own
role in her difficult life. Her inability to truthfully exam-
ine her own behavior is a principal reason that [the
respondent’s] progress toward rehabilitation has only
been minimal. Her conduct has been to the detriment
of her ability to grow and mature in her ability to deal
with her past trauma and current deficits. It renders
[her] unable to care safely for herself and prevents her
from being able to safely care for her children, despite
her claims and protestations to the contrary. The events
of March 13, 2017, and the varying ways in which [the
respondent] reported them to authorities over time,
clearly demonstrates her inability to recount important
events accurately.”

In challenging those findings, the respondent cites
various trial testimony concerning (1) her recent treat-
ment with a provider, (2) her moving away from abusive
relationships, and (3) her legal income to support the
needs of her children. The respondent also asserts that
the court did not take into consideration events after
2017. As previously discussed, our determination on
review is only “whether the trial court could have rea-
sonably concluded, upon the facts established and the
reasonable inferences drawn therefrom, that the cumu-
lative effect of the evidence was sufficient to justify
its [ultimate conclusion].” In re Shane M., supra, 318
Conn. 588.

First, the respondent points to her engagement with
Jada Brown, an individual and family therapist with
whom the respondent began treatment in February,
2018. The respondent cites to Brown’s trial testimony
in which Brown stated that the respondent “does very

Gabriel’s past exposure to physical abuse by Fernando and the children’s
constant exposure to domestic violence, using corporal punishment as a
form of discipline “could be retraumatizing to them. It's not effective for
them because of the history that they've experienced.”
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well utilizing what we talk about. . . . [S]he’s . . .

doing very well managing her emotions considering the
circumstances.” Brown further suggested in her testi-
mony that the respondent did not need psychotropic
medication to manage her mental health. The trial court,
however, found that, despite the most recent providers
giving testimony supportive of the respondent’s efforts,
“the weight of the testimony of all these supportive pro-
viders was undercut by their lack of specific knowledge
about the depth of [the respondent’s] difficulties as well
as the ongoing nature of and the severity of the domestic
violence incidents in her life. The lack of proper interac-
tion with [the department] regarding [the respondent’s]
background hampered their ability to provide the ser-
vices to [the respondent] that she required. When asked
on cross-examination about such matters, each had
[admitted the need to] reevaluate their positions about
[the respondent’s] progress.” Indeed, the record reveals
that the respondent had failed to disclose to Brown (1)
that she had not followed the safety protocol preced-
ing the incident of March 13, 2017, and (2) the nature
and extent of her relationship with Josue. Moreover,
the respondent’s argument is contradicted by her own
testimony in which she outright rejected Brown’s defini-
tion of domestic violence as well as denying that Josue’s
emotional abuse of her constituted domestic violence.

Second, the respondent’s claim that she had moved
away from abusive relationships is refuted by the rec-
ord. As the court found, the respondent’s inability to
disengage from partners prone to domestic violence was
illustrated by her most recent attempt to contact Dras-
hawn in January, 2019, and that she had routinely
attempted to reach Drashawn through his mother. The
record further reveals that she had continued an inti-
mate relationship with Josue as late as December, 2018,
despite testimony from her current boyfriend, Philip
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H., that his impression was that Josue and the respon-
dent had separated three months earlier. Thus, the
court’s finding that the respondent remains “prone to
relationships with domestic violence” is well supported
by the evidence.

Third, the respondent argues that she has the legal
income to support her needs and the needs of the chil-
dren. The court, however, found that, although Philip
could provide financial support, “this is not an estab-
lished relationship and appears to have much to do
with her need for financial support from others. The
court finds that it is far too little too late. Her new
relationship cannot begin to address [the respondent’s]
own psychological issues . . . .” Notably, the two had
been dating consistently only for approximately five
months and see each other only twice per week. Accord-
ingly, the court’s belief that this new relationship would
not provide the requisite financial stability for the
respondent or for her children is well founded.

The respondent’s final claim is that the court’s deter-
mination was based largely on events preceding 2018.
This claim is without merit. We first note that “the
court in a termination of parental rights hearing should
consider all potentially relevant evidence, no matter
the time to which it relates. . . . In order for the court
to make a determination as to the respondent’s pros-
pects for rehabilitation, the court was required to obtain
a historical perspective of the respondent’s child caring
and parenting abilities. . . . Because the parent-child
relationship is at issue, all relevant facts and family
history should be considered by the trial court when
deciding whether to terminate the respondent’s paren-
tal rights. . . . The entire picture of that relationship
must be considered whenever the termination of paren-
tal rights is under consideration by a judicial authority.”
(Citations omitted; emphasis in original; internal quota-
tion marks omitted.) In re Christopher B., 117 Conn.
App. 773, 787, 980 A.2d 961 (2009). Additionally, “[iln
the adjudicatory phase, the court may rely on events
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occurring after the date of the filing of the petition to
terminate parental rights when considering the issue
of whether the degree of rehabilitation is sufficient to
foresee that the parent may resume a useful role in
the child’s life within a reasonable time.” (Emphasis
in original, internal quotation marks omitted.) In re
Jennifer W., supra, 75 Conn. App. 495.

In the instant matter, the court highlighted the pattern
of domestic violence and inconsistent medication man-
agement that the respondent had engaged in over a
sustained period of time, notwithstanding the concerted
efforts by the department to have her engage in services
to address these long-standing problems. Thus, the
court was well within “its discretion in considering
evidence of the department’s involvement with the
respondent and [the children] before the [2017 peti-
tions], and in according appropriate weight to that evi-
dence.” In re Christopher B., supra, 117 Conn. App.
787-88. Moreover, the court’s findings in its memoran-
dum of decision are, in many respects, focused on her
continued attempts to contact Drashawn and her con-
tinued interactions with Josue throughout 2018. As pre-
viously noted, the court credited the testimony of Dras-
hawn’s mother that the respondent had contacted her as
late as January, 2019, in an attempt to reach Drashawn.
Additionally, the court took into account Schroeder’s
evaluations in March and April, 2018, when it assessed
the progress that the respondent had made in her reha-
bilitation.

Given the respondent’s representations concerning
her contact with Josue, the court properly considered
their arrest for criminal trespass in March, 2018. The
evidence before the court demonstrates that the respon-
dent admitted to her counselor in January, 2018, that
Josue was abusive but she was no longer in a relation-
ship with Josue and denied knowing about his history
of domestic violence until several months into the rela-
tionship. Finally, the court considered the respondent’s
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testimony at trial in March, 2019, during which the
respondent claimed that she had sustained a head injury
in November, 2017, as a result of a pedestrian hit and
run accident that she inexplicably failed to report. The
court found the respondent so lacking in credibility that
it concluded that the respondent was concealing yet
another incident of domestic violence with Josue, and
that, therefore, she could not maintain her own stability
and safety. While we reiterate that the court was not
required to do so for adjudicatory purposes, the respon-
dent’s claim that the court failed to consider relevant
evidence after 2017 is belied by the record.

In sum, it is clear that the court’s memorandum of
decision was based on its considerations of the respon-
dent’s continued engagement with partners who pose
a risk of domestic violence, her inability to be candid
and truthful with her providers or the department, and
her lack of progress in parenting, domestic violence,
and mental health therapies despite years of engaging
such services. “Although the respondent encourages us
to focus on the positive aspects of [her] behavior and
to ignore the negatives, we will not scrutinize the record
to look for reasons supporting a different conclusion
than that reached by the trial court.” In re Shane M.,
supra, 318 Conn. 593. Therefore, we conclude that the
court reasonably could have determined, on the basis
of its factual findings and the reasonable inferences
drawn therefrom, that the respondent failed to achieve
sufficient rehabilitation that would encourage the belief
that, within a reasonable time, she could assume a
responsible position in the children’s lives.

The judgments are affirmed.

In this opinion the other judges concurred.
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THE OFFICE CONDOMINIUM ASSOCIATION,
INC. ». MARGUERITE ROMPRE ET AL.
(AC 41458)

DiPentima, C. J., and Lavine and Eveleigh, Js.
Syllabus

The plaintiff condominium association sought to foreclose a statutory lien
for, inter alia, unpaid common charges on a condominium unit owned
by the defendant M, and, thereafter, M filed a counterclaim. The trial
court granted M’s motion for summary judgment on the foreclosure
complaint and M amended her counterclaim to add counts, including
vexatious litigation and slander of title. The condominium association
filed a motion for summary judgment on the counterclaim, which the
trial court granted on all counts except the count for attorney’s fees
pursuant to statute (§ 47-278), a provision of the Common Interest Own-
ership Act. Thereafter, M and the defendant B appealed to this court.
Held that this court lacked subject matter jurisdiction over the appeal
and, accordingly, the appeal was dismissed; the appeal was not taken
from a final judgment as the trial court left a substantive claim unre-
solved, the claim for attorney’s fees having been based on alleged under-
lying violations of the Common Interest Ownership Act that required
the court to conduct a hearing on the merits to determine whether
any such violation occurred during the foreclosure and not simply the
amount of attorney’s fees to be awarded after a violation has been found,
and, therefore, a count remained open following the court’s ruling on
the condominium association’s motion for summary judgment.

Argued October 24, 2019—officially released March 10, 2020
Procedural History

Action to foreclosure a statutory lien for, inter alia,
unpaid common charges on a condominium unit owned
by the named defendant, and for other relief, brought
to the Superior Court in the judicial district of New Brit-
ain and transferred to the judicial district of Hartford,
where the named defendant filed a counterclaim; there-
after, the court, Hon. Joseph M. Shortall, judge trial
referee, granted the named defendant’s motion for sum-
mary judgment as to the complaint; subsequently, the
court, Moukawsher, J., granted in part the plaintiff’s
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motion for summary judgment as to the amended coun-
terclaim and rendered judgment thereon, from which
the named defendant et al. appealed to this court.
Appeal dismissed.

Taryn D. Martin, with whom, on the brief, was Robert
A. Ziegler, for the appellants (named defendant et al.).

Keith P. Sturges, for the appellee (plaintiff).

Opinion

DiPENTIMA, C. J. The defendants Marguerite Rom-
pre and Bertrand Rompre! appeal from the grant of
summary judgment in favor of the plaintiff, The Office
Condominium Association, Inc. On appeal, the defen-

dants raise a number of challenges to the trial court’s
decision.? We do not address these claims, however,

! For clarity, we refer to the defendants Marguerite Rompre and Bertrand
Rompre by their first names where appropriate throughout this opinion.
Although additional defendants were named in the complaint, they are not
parties to this appeal.

2 The defendants claim: (1) “[t]he trial court erred when [it] misapplied
the burden of proof in its review of the summary judgment motion and
objection and further failed to view the evidence in a light most favorable
to the nonmoving party”; (2) “[t]he trial court further erred in granting
summary judgment on the first counterclaim wherein it overlooked and
misinterpreted evidence, especially as it related to damages, misinterpreted
the [Common Interest Ownership Act, General Statutes § 47-200 et seq.]
(CIOA), and rendered a decision that was not legally or logically correct”;
(3) “[t]he trial court further erred in granting summary judgment on the
vexatious litigation counterclaim, (a) in finding there was probable cause
when there clearly was not, (b) in relying upon the flawed argument that
the bald assertion of reliance upon the advice of counsel is an absolute
defense without any evidence to satisfy the elements of the defense, and
(c) in granting the plaintiff’s motion as it pertained to vexatious litigation,
sua sponte, when it had no authority to do so”; (4) “[t]he trial court further
erred when grant[ing] summary judgment on the breach of contract counter-
claim when the declaration, bylaws and CIOA, that have been legally estab-
lished to be a contract between the association and unit owner were the
elements of a cause of action were established and the duties breached
resulting in damages”; (5) “[t]he trial court further erred in granting summary
judgment on the breach of implied duty of good faith and fair dealing where
it misinterpreted that bad faith can be established through evidence of
neglect or refusal to fulfill a duty or contractual obligation, and can further
be established by inaction”; (6) “[t]he trial court further erred in granting
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because we conclude that the defendants’ appeal was
not taken from a final judgment. Accordingly, we dis-
miss the appeal.

The following facts and procedural history are rele-
vant to the disposition of this appeal. On October 22,
2013, the plaintiff commenced the underlying foreclo-
sure action against the defendants® for failing to pay
various costs associated with ownership of a condo-
minium unit, including common charges, late fees, fines,
and interest. The unit at issue is located in Building B
of The Office Condominium at 325 Main Street, Farm-
ington. On November 20, 2014, Marguerite filed an
answer denying the allegations of the complaint. She
also filed a counterclaim alleging violation of the Con-
necticut Common Interest Ownership Act, General Stat-

summary judgment on the negligence claim, in misconstruing and overlook-
ing the evidence before the court, misinterpreting the statutory authorization
to award attorney’s fees and costs, and failed to view the evidence in the
light most favorable to the nonmoving party”; (7) “[t]he trial court further
erred in granting summary judgment on the breach of fiduciary claim, in
misreading and overlooking the evidence before the court, misinterpreting
the statutory authorization to award attorney’s fees and costs, and failed
to view the evidence in the light most favorable to the nonmoving party”;
(8) “[t]he trial court further erred in granting summary judgment on the
slander of title claim, in misconstruing and overlooking the evidence before
the court as to the filing lacked good faith, misinterpreting the statutory
authorization to award attorney’s fees and costs, failing to view the evidence
in the light most favorable to the nonmoving party”’; (9) “[t]he trial court
further erred in granting summary judgment on the claim brought pursuant to
General Statutes § 47-278, wherein it misinterpreted the statutory language,
which proscribes that other damages are deemed collectable, aside from
attorney’s fees and costs when a unit owner seeks to enforce a right granted
or obligation imposed by the declaration, bylaws and/or CIOA”; (10) “[t]he
trial court further abused its discretion in granting the plaintiff permission
to file for summary judgment when a trial was scheduled, with the knowledge
that it had just recently denied discovery motions filed by the defendants
to compel discovery, and barred discovery even further in its standing orders
all to the prejudice of the defendants.”

3 The plaintiff filed the underlying foreclosure action against both Margue-
rite Rompre and Bertrand Rompre. Bertrand, however, was not an owner
of the property. Bertrand was subsequently removed by the plaintiff. The
parties were asked by this court to address the issue of Bertrand’s standing
at oral argument. In light of our dismissal of the entire appeal, we do not
address this issue.
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utes § 47-200 et seq., breach of contract, breach of the
implied duty of good faith and fair dealing, negligence,
and violation of the Connecticut Unfair Trade Practices
Act, General Statutes § 42-110 et seq. She also sought
appointment of a receiver. On June 9, 2015, Marguerite
filed a motion for summary judgment as to the foreclo-
sure complaint in which she argued that the plaintiff
failed to comply with General Statutes § 47-258 (m)
(D* and (2)° and, therefore, could not foreclose the
property. On July 15, 2015, the court, Hon. Joseph M.
Shortall, judge trial referee, granted Marguerite’s sum-
mary judgment motion.

Following the granting of the motion, on September
22, 2015, Marguerite filed an amended counterclaim

* General Statutes § 47-258 (m) (1) provides: “An association may not
commence an action to foreclose a lien on a unit under this section unless:
(A) The unit owner, at the time the action is commenced, owes a sum equal
to at least two months of common expense assessments based on the
periodic budget last adopted by the association pursuant to subsection (a)
of section 47-257; (B) the association has made a demand for payment in
a record and has simultaneously provided a copy of such record to the
holder of a security interest described in subdivision (2) of subsection (b)
of this section; and (C) the executive board has either voted to commence
a foreclosure action specifically against that unit or has adopted a standard
policy that provides for foreclosure against that unit.”

> General Statutes § 47-258 (m) (2) provides: “Not less than sixty days
prior to commencing an action to foreclose a lien on a unit under this
section, the association shall provide a written notice by first class mail to
the holders of all security interests described in subdivision (2) of subsection
(b) of this section, which shall set forth the following: (A) The amount of
unpaid common expense assessments owed to the association as of the
date of the notice; (B) the amount of any attorney’s fees and costs incurred
by the association in the enforcement of its lien as of the date of the notice;
(C) a statement of the association’s intention to foreclose its lien if the
amounts set forth in subparagraphs (A) and (B) of this subdivision are not
paid to the association not later than sixty days after the date on which the
notice is provided; (D) the association’s contact information, including, but
not limited to, (i) the name of the individual acting on behalf of the associa-
tion with respect to the matter, and (ii) the association’s mailing address,
telephone number and electronic mail address, if any; and (E) instructions
concerning the acceptable means of making payment on the amounts owing
to the association as set forth in subparagraphs (A) and (B) of this subdivi-
sion. Any notice required to be given by the association under this subsection
shall be effective when sent.”
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and alleged three additional counts.® These additional
counts included vexatious litigation, breach of fiduciary
duty and slander of title. On December 4, 2015, Margue-
rite filed a motion to cite Bertrand in as a counterclaim
plaintiff to prosecute the counterclaim. On March 8,
2016, the court granted the motion to cite in Bertrand.

On January 2, 2018, the plaintiff filed a motion for
summary judgment as to the counterclaim filed by Mar-
guerite. On February 7, 2018, the court, Moukawsher,
J., granted the motion in favor of the plaintiff on all
counts except the count for attorney’s fees pursuant to
General Statutes § 47-278 (a), a provision of the Com-
mon Interest Ownership Act.” In addressing that count,
the court concluded that the statute “does provide [that]
‘the court may’ award attorney’s fees as part of winning
a claim to ‘enforce a right granted or an obligation
imposed’ under [the Common Interest Ownership Act].
Thus, any fee award is for the court to decide, not a jury.
And if the language of the statute isn’t clear enough, in
2002 the Appellate Court affirmed in Original Grasso
Construction Co. v. Shepherd, [70 Conn. App. 404, 419,
799 A.2d 1083, cert. denied, 261 Conn. 932, 806 A.2d
1065 (2002)] that the question of whether to award stat-
utory attorney’s fees is a question of law for the court
to decide.

“So if the [plaintiff] foreclosed in violation of the
statute, why can'’t its victim recover the fees it spent
to defend against it? Must you prove bad faith? The
statute doesn’t say anything of the kind. Were the viola-
tions somehow technical? Would that matter? The stat-
ute doesn’t say anything on that score either. It merely

5On that same day, September 22, 2015, and subsequently on March 18,
2016, the defendants filed additional claims against other parties associated
with the plaintiff. These claims and parties are not at issue in this appeal.

" General Statutes § 47-278 (a) provides: “A declarant, association, unit
owner or any other person subject to this chapter may bring an action to
enforce aright granted or obligation imposed by this chapter, the declaration
or the bylaws. The court may award reasonable attorney’s fees and costs.”



March 10, 2020 CONNECTICUT LAW JOURNAL Page 61A

196 Conn. App. 370 MARCH, 2020 375

Office Condominium Assn., Inc. ». Rompre

says ‘the court may award reasonable attorney’s fees
and costs.” And must those reasonable attorney’s fees
only relate to the counterclaim as opposed to the under-
lying claim?

“The counterclaim ¢s about beginning the underlying
[foreclosure] in violation of the statute, so either way
the violations are pertinent. In any case, the question
is for the court’s discretion and the court finds enough
dispute over the facts and how to apply the law to them
to merit a hearing on whether to exercise its discretion
to award fees and, if so, the amount of any fees. At this
hearing, the parties may present appropriate testimony,
written evidence and arguments.” (Emphasis in origi-
nal; footnote omitted.) As the court noted, a claim under
the Common Interest Ownership Act requires that a
violation of the act occurred during a foreclosure. The
court determined that there was sufficient disagree-
ment about the facts to require a subsequent hearing
to establish whether a violation of the act had occurred.
Thus, this count under the Common Interest Owner-
ship Act remained open following the court’s ruling on
the plaintiff’s motion for summary judgment. Accord-
ingly, there was no final judgment. See Practice Book
§ 61-2 (providing that judgment is final when judgment
has been rendered on entire counterclaim).

Prior to this appeal, Marguerite filed a motion for

written determination of finality for the purposes of
appeal under Practice Book § 61-4 (a),® demonstrating

8 Practice Book § 61-4 (a) provides in relevant part: “This section applies
to a trial court judgment that disposes of at least one cause of action where
the judgment does not dispose of either of the following: (1) an entire
complaint, counterclaim, or cross complaint, or (2) all the causes of action
in a complaint, counterclaim or cross complaint brought by or against a party.
.. . Such a judgment shall be considered an appealable final judgment only
if the trial court makes a written determination that the issues resolved by
the judgment are of such significance to the determination of the outcome
of the case that the delay incident to the appeal would be justified, and the
chief justice or chief judge of the court having appellate jurisdiction concurs.
. . .7 (Emphasis in original.)
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an awareness that a final judgment had not been ren-
dered by the trial court. The court, Moukawsher, J.,
granted the motion. Marguerite,” however, did not file
a motion seeking permission from the Chief Judge of
this court to file an appeal under Practice Book § 61-4
(b).1 The defendants’ appeal to this court followed.
Before oral argument, this court notified the parties “to
be prepared to address at oral argument whether the
appeal should be dismissed for lack of a final judgment
on the ground that the trial court’s judgment did not
dispose of the entire counterclaim.”

We begin by setting forth the applicable standard of
review and legal principles that guide our review.
“When judgment has been rendered on an entire com-
plaint . . . such judgment shall constitute a final judg-
ment. . . . As a general rule, however, a judgment
that disposes of only a part of a complaint is not final,
unless it disposes of all of the causes of action against
the appellant.” (Citation omitted; internal quotation
marks omitted.) Meribear Productions, Inc. v. Frank,
328 Conn. 709, 717, 183 A.3d 1164 (2018). “The lack of
a final judgment implicates the subject matter jurisdic-
tion of an appellate court to hear an appeal. A determi-
nation regarding . . . subject matter jurisdiction is a
question of law [and, therefore] our review is plenary.
. . . Neither the parties nor the trial court . . . can
confer jurisdiction upon [an appellate] court. . . . The
right of appeal is accorded only if the conditions fixed
by statute and the rules of court for taking and prose-

 Only Marguerite filed the Practice Book § 61-4 (a) motion.

1 Practice Book § 61-4 (b) provides in relevant part: “Within twenty days
after notice of such a determination in favor of appealability has been sent
to counsel, any party intending to appeal shall file a motion for permission
to file an appeal with the clerk of the court having appellate jurisdiction.
The motion shall state the reasons why an appeal should be permitted. . . .
The motion and any opposition papers shall be referred to the chief justice
or chief judge to rule on the motion. . . .”



March 10, 2020 CONNECTICUT LAW JOURNAL Page 63A

196 Conn. App. 370 MARCH, 2020 377

Office Condominium Assn., Inc. ». Rompre

cuting the appeal are met. . . . It is equally axiomatic
that, except insofar as the legislature has specifically
provided for an interlocutory appeal or other form of
interlocutory appellate review . . . appellate jurisdic-
tion is limited to final judgments of the trial court.”
(Citation omitted; internal quotation marks omitted.)
Ledyard v. WMS Gaming, Inc., 330 Conn. 75, 84, 191
A.3d 983 (2018); see also General Statutes § 52-263.

On appeal, the defendants argue that all that is left
to be resolved in this case is the amount of attorney’s
fees to be awarded under the Common Interest Owner-
ship Act. Thus, they argue that, pursuant to Paran-
teau v. DeVita, 208 Conn. 515, 523, 544 A.2d 634 (1988),
their appeal is from a final judgment. This case, how-
ever, does not fall within the parameters of Paranteau
because the Common Interest Ownership Act count
remains unresolved. It is well settled that “a judg-
ment on the merits is final for purposes of appeal even
though the recoverability or amount of attorney’s fees
for the litigation remains to be determined.” (Internal
quotation marks omitted.) Ledyard v. WMS Gaming,
Inc., supra, 330 Conn. 85. This bright line rule applies
even to cases “ ‘in which the application of the bright
line [rule] would mean that an attorney’s fees award
that would otherwise be considered integral to the judg-
ment on the merits would nevertheless be severable
from that judgment for purposes of finality,” ”; id., 87;
such as in foreclosure actions. See also Paranteau v.
DeVita, supra, 208 Conn. 522-23.

Our Supreme Court in Hylton v. Gunter, 313 Conn.
472,97 A.3d 970 (2014), “conclude[d] that an appealable
final judgment existed when all that remained for the
trial court to do was determine the amount of the attor-
ney’s fees comprising the common-law punitive dam-
ages that it previously had awarded.” Id., 487. Simi-
larly, our Supreme Court in Ledyard determined that
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there was an appealable final judgment when “[a]ll that
remained to be done after the trial court’s decision was
for the plaintiff to file a motion for attorney’s fees,
which it did, and for the court to conduct a hearing on
that motion to determine the amount of those fees
. . . .7 Ledyard v. WMS Gaming, Inc., supra, 330
Conn. 89.

Here, unlike in Hylton or Ledyard, more than a deter-
mination of the amount of attorney’s fees remained to
be done. The court here left a substantive claim unre-
solved. As noted previously in this opinion, the court
explained that the claim for attorney’s fees was based
on alleged underlying violations of the Common Interest
Ownership Act. The court determined that there were
“enough disputes over the facts and how to apply the
law to them to merit a hearing on whether to exercise
its discretion to award fees and, if so, the amount of
any fees.” (Emphasis added.) Therefore, the court still
must determine whether a violation of the Common
Interest Ownership Act occurred during the foreclosure
and not simply the amount of attorney’s fees to be
awarded after a violation has been found. This requires,
as the court concluded, a subsequent hearing on the
merits. Thus, contrary to the defendants’ argument, this
case does not fall within the rule announced in Paran-
teau and its progeny. Accordingly, this court lacks sub-
ject matter jurisdiction over the appeal.

The appeal is dismissed.

In this opinion the other judges concurred.
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CARLTON JOLLEY v. CAPTAIN VINTON ET AL.
(AC 41989)

Lavine, Devlin and Bear, Js.
Syllabus

The self-represented, incarcerated plaintiff brought this action against the
defendant, a former state correctional institution administrative captain,
claiming violations of his federal constitutional rights. The plaintiff
alleged that the defendant retaliated against him for providing legal
advice to his fellow inmates by ordering the search of the plaintiff’s
cell, the seizure of items from his cell, and the removal of the plaintiff
from his job at the prison’s gym. Following a trial to the court, the court
rendered judgment in favor of the defendant, finding that the plaintiff
failed to prove that he was engaged in an activity protected by the first
amendment, that he was denied access to the courts in a specific,
pending, personal action, and that there was any causal connection
between his alleged protected conduct and the defendant’s alleged retal-
iatory acts. From that judgment, the plaintiff appealed to this court.
Held that the trial court properly rendered judgment in favor of the
defendant, as that court’s finding that the plaintiff had failed to prove
a causal connection between his conduct and the defendant’s alleged
retaliation was not clearly erroneous: the court concluded that there
was no evidence of a retaliatory motive on the basis of the defendant’s
testimony, which the court expressly found was credible, and the court
noted that the only evidence to establish a causal relationship between
the discharge of the plaintiff from his gym job and any claimed protected
activity was that of temporal proximity, which the court found insuffi-
cient to establish a causal connection; ample evidence supported the
court’s finding that the defendant’s actions that the plaintiff alleged were
retaliatory were premised solely on legitimate motives, and, although
the plaintiff pointed to evidence that he asserted supported his claim
of retaliation, the mere existence of evidence to support an alternative
conclusion is not sufficient to reverse a trial court’s findings of fact.

Submitted on briefs December 11, 2019—officially released March 10, 2020
Procedural History

Action to recover damages for the alleged deprivation
of the plaintiff’s federal constitutional rights, and for
other relief, brought to the Superior Court in the judicial
district of Hartford, where the court, Dubay, J., granted
the defendants’ motion to dismiss and rendered judg-
ment thereon, from which the plaintiff appealed to this
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court, Alvord, Keller, and Beach, Js., which reversed in
part the trial court’s judgment and remanded the case
for further proceedings; thereafter, the plaintiff filed
an amended complaint and the case was tried to the
court, Noble, J.; judgment in favor of the named defen-
dant, from which the plaintiff appealed to this court.
Affirmed.

Carlton Jolley, self-represented, the appellant (plain-
tiff), filed a brief.

Janelle R. Medeiros, assistant attorney general, and
William Tong, attorney general, filed a brief for the
appellee (named defendant).

Opinion

DEVLIN, J. The self-represented plaintiff, Carlton
Jolley, appeals from the judgment rendered in favor of
the defendant, Captain Brian Vinton, a former admin-
istrative captain at the Enfield Correctional Institution
(Enfield), in this action brought pursuant to 42 U.S.C.
§ 1983,! alleging that the defendant retaliated against
the plaintiff for providing legal advice to his fellow
inmates while incarcerated at Enfield. Because we con-
clude that the trial court’s finding that the plaintiff failed
to prove a causal connection between his conduct and
the alleged retaliation was not clearly erroneous, we
affirm the judgment of the trial court.

The following facts, as found by the trial court or as
undisputed in the record, and procedural history are
relevant. The plaintiff alleged that, at various times

I Title 42 of the United States Code, § 1983, provides in relevant part:
“Every person who, under color of any statute, ordinance, regulation, cus-
tom, or usage, of any State or Territory or the District of Columbia, subjects,
or causes to be subjected, any citizen of the United States or other person
within the jurisdiction thereof to the deprivation of any rights, privileges,
or immunities secured by the Constitution and laws, shall be liable to the
party injured in an action at law, suit in equity, or other proper proceeding
for redress . . . .”
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while incarcerated, he provided legal assistance to his
fellow inmates. He further alleged that he primarily
assisted with postconviction motions and petitions for
writs of habeas corpus. In 2011, the defendant was an
administrative captain at Enfield, where the plaintiff
was then incarcerated. In that role, the defendant was
responsible for investigating gang activity and security
issues that threatened the safety of inmates or staff.

At some point prior to March 28, 2011, the defen-
dant became aware that the plaintiff was providing
legal assistance and had a reputation as a “jailnouse
lawyer.” Concerned that the plaintiff might have been
using his legal work to smuggle contraband, the defen-
dant alerted the warden to the plaintiff’s activities and,
together, they determined that the plaintiff’s cell should
be searched. On March 28, 2011, correction officers
carried out a search of the plaintiff’s cell and confis-
cated forty-one free postage legal mail envelopes, sixty-
two plain white envelopes, seven homemade cassette
tapes, four reams of typing paper, and twenty-six manila
envelopes. A correction officer determined that all of
the items seized were contraband and the plaintiff
pleaded guilty to possessing contraband. Around this
time, five large legal storage boxes were also seized
from the plaintiff’s cell. Inmates were limited to only
two boxes in their cells. The plaintiff was instructed to
examine the boxes to determine whether any of the
contents pertained to active cases. The plaintiff was
permitted to retain any of the contents regarding active
cases with the caveat that if the contents exceeded two
boxes, the excess would be stored elsewhere. All of
the boxes not pertaining to active cases would be sent
to the plaintiff’s home address. Ultimately, three of the
boxes were sent to the plaintiff’'s home.

In the spring of 2011, the plaintiff was working in the
recreational office of Enfield’s gym. Later that year,
the defendant learned that the plaintiff was working
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multiple shifts per day in that position, which was
unusual. The defendant was concerned that the plain-
tiff may have been using the multiple shifts either to
have illicit contact with other inmates or to estab-
lish inappropriate relationships with the staff. Subse-
quently, on December 16, 2011, the plaintiff was
removed from his job, as were three other inmates due
to the length of time they had held those positions. The
plaintiff was allowed to apply for another job after his
removal and was later assigned to work as a janitor.

On July 29, 2011, the self-represented plaintiff com-
menced the present action against the defendant and
Attorney General George Jepsen. The plaintiff sought
monetary damages pursuant to § 1983 for alleged viola-
tions of his rights under the first, eighth, and fourteenth
amendments to the United States constitution. The trial
court initially dismissed this action on grounds of statu-
tory and sovereign immunity. See Jolley v. Vinton, 171
Conn. App. 567, 567, 1567 A.3d 755 (2017). On appeal,
this court affirmed the dismissal in regard to Attorney
General Jepsen but reversed the dismissal as to the
defendant. Id., 567-68. After the case was remanded,
the plaintiff filed an amended complaint on December
7, 2017, clarifying his claims against the defendant. In
the amended complaint, the plaintiff alleged that he
suffered retaliation for the exercise of his first amend-
ment rights. Specifically, he claimed that the defendant
ordered (1) the search of the plaintiff’s cell, (2) the
seizure of numerous items from the plaintiff’s cell, and
(3) the removal of the plaintiff from his job, in retalia-
tion for the plaintiff’s provision of legal advice to fellow
inmates.

The trial court, Noble, J., conducted a two day trial
on July 10 and July 11, 2018. The court heard testimony
from both the plaintiff and the defendant. In partic-
ular, the defendant testified that the alleged retalia-
tory actions were prompted by concerns for safety and
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security. According to the defendant, when inmates
assist one another in legal matters, there is a potential
for bribery or extortion to occur by using the personal
information gathered while providing legal advice. In
addition, the defendant testified that inmates often use
legal work to disguise contraband. Moreover, the defen-
dant testified that the items seized from the plaintiff’s
cell each posed potential dangers, as they could be used
for bartering, concealing weapons and other contra-
band, or—in the case of the reams of paper—even used
as a weapon. Likewise, in regard to the legal storage
boxes, the defendant testified that those boxes pose a
fire hazard and may be used to conceal contraband,
hence, the inmates were prohibited from having more
than two boxes in their cells. Lastly, the defendant
recalled that he had the plaintiff removed from his job
in accordance with an institutional policy of not allow-
ing inmates to work in the same job for a long period
of time. This policy, according to the defendant, arose
from concerns that extended periods of work enhanced
the risk that the supervising staff would become too
comfortable and complacent with the inmates, which,
in turn, could result in bribery, threats, or the smuggl-
ing of contraband. Further, the defendant testified that
the plaintiff’s removal from his job was not a disciplin-
ary measure, and, therefore, the plaintiff was allowed
to seek another job as soon as he was removed.

On July 11, 2018, the court issued its decision from
the bench, rendering judgment in favor of the defendant.
Specifically, the court found that the plaintiff had failed
to prove that (1) he was engaged in an activity protected
by the first amendment, (2) he was denied access to
the courts in a specific, pending, personal action, and
(3) there was any causal connection between his alleged
protected conduct and the alleged retaliatory acts. This
appeal followed.
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Before turning to the claims on appeal, we set forth
the applicable law governing first amendment retalia-
tion claims and our scope and standard of review. “A
first amendment retaliation claim under § 1983 requires
that a prisoner establish three elements: (1) that the
speech or conduct at issue was protected, (2) that the
defendant took adverse action against the plaintiff, and
(3) that there was a causal connection between the pro-
tected speech and the adverse action.” (Internal quota-
tion marks omitted.) Townsend v. Hardy, 173 Conn.
App. 779, 785-86, 164 A.3d 824, cert. denied, 327 Conn.
909, 170 A.3d 679 (2017). Failing to establish any of the
three elements is fatal to a first amendment retaliation
claim. See, e.g., id., 787 (affirming summary judgment
in favor of defendant where plaintiff failed to prove
second element); Higginbotham v. Sylvester, 741 Fed.
Appx. 28, 31-32 (2d Cir. 2018) (affirming summary
judgment in favor of defendant where plaintiff failed
to prove third element); Otte v. Brusinski, 440 Fed.
Appx. 5, 6-7 (2d Cir. 2011) (affirming summary judg-
ment in favor of defendant where plaintiff proved nei-
ther first nor third element). We conclude that the trial
court properly determined that the plaintiff failed to
establish causation and, thus, the plaintiff’s claim must
fail.

“To establish causation, a plaintiff must show that the
protected speech was a substantial motivating factor
in the adverse . . . action . . . . A plaintiff may
establish causation indirectly by showing his speech
was closely followed in time by the adverse
decision.” (Citations omitted; internal quotation marks
omitted.) Cioffi v. Averill Park Central School District
Board of Education, 444 F.3d 158, 167-68 (2d Cir.),
cert. denied, 549 U.S. 953, 127 S. Ct. 382, 168 L. Ed. 2d
270 (2006). The United States Court of Appeals for the
Second Circuit “has not drawn a bright line to define
the outer limits beyond which a temporal relationship
is too attenuated to establish a causal relationship,”
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but nonetheless previously has opined that temporal
proximity alone may be insufficient to establish causa-
tion. Gorman-Bakos v. Cornell Cooperative Extension
Assn. of Schenectady County, 252 F.3d 545, 5564 (2d Cir.
2001); Colon v. Coughlin, 58 F.3d 865, 87273 (2d Cir.
1995) (commenting that, if only evidence of causal con-
nection were temporal proximity, “we might be inclined
to affirm the grant of summary judgment based on the
weakness of [the plaintiff’s] case”). Even where a plain-
tiff establishes a retaliatory motive, a defendant may
still prevail “if he can show dual motivation, i.e., that
even without the improper motivation the alleged retal-
iatory action would have occurred.” Scott v. Coughlin,
344 F.3d 282, 287-88 (2d Cir. 2003).

A trial court’s factual findings as to the essential ele-
ments of a first amendment retaliation claim are subject
to the clearly erroneous standard of review. See Jack-
son v. Monin, 763 Fed. Appx. 116, 117 (2d Cir. 2019).
“A finding of fact is clearly erroneous when there is no
evidence in the record to support it . . . or when
although there is evidence to support it, the reviewing
court on the entire evidence is left with the definite
and firm conviction that a mistake has been committed.
. . . Under the clearly erroneous standard of review,
a finding of fact must stand if, on the basis of the evi-
dence before the court and the reasonable inferences
to be drawn from that evidence, a trier of fact reason-
ably could have found as it did.” (Internal quotation
marks omitted.) Wells Fargo Bank, N.A. v. Lorson, 183
Conn. App. 200, 210, 192 A.3d 439, cert. granted on
other grounds, 330 Conn. 920, 193 A.3d 1214 (2018).
Moreover, “the mere existence in the record of evidence
that would support a different conclusion, without
more, is not sufficient to undermine the finding of the
trial court.” (Emphasis in original.) In re Jayce O., 323
Conn. 690, 716, 150 A.3d 640 (2016).

In deciding that the plaintiff had not met his burden
of establishing a causal connection, the court made the
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following factual findings. The court expressly found
the defendant’s testimony credible. On the basis of that
testimony, the court concluded that there was no evi-
dence of a retaliatory motive and, further, that “there
was no evidence of even a dual motivation; that is, there
was no better or weightier evidence that the actions,
any of the actions undertaken by [the defendant] were
for any reason other than legitimate, penological inter-
est related to prison security and the orderly and safe
administration of the prison.” Furthermore, the court
noted that “only evidence that would demonstrate a
causal relationship between the discharge from the gym
job and any claimed protected activity was that of tem-
poral proximity,” which the court found was insuffi-
cient to establish a causal connection.

After a careful review of the record before the trial
court, we conclude that there was ample evidence to
support the court’s finding that the several retaliatory
actions the plaintiff alleged—namely, the search of his
cell; the seizure of legal, writing, and mailing materials
from his cell; and the removal from his job—were prem-
ised solely on legitimate motives. Although the plaintiff
does point to evidence in his brief that he asserts sup-
ports his claim of retaliation and, in particular, the tem-
poral proximity between his actions and the alleged
retaliation, the mere existence of evidence to support
an alternative conclusion is not sufficient to reverse
a trial court’s findings of fact. See In re Jayce O., supra,
323 Conn. 716. The court’s finding that there was
no retaliatory motive or causal connection to support
the plaintiff’s first amendment claim of retaliation was
not clearly erroneous. Therefore, the plaintiff failed to
establish an essential element of his claim and the
trial court properly rendered judgment in favor of the
defendant.

The judgment is affirmed.

In this opinion the other judges concurred.
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STATE OF CONNECTICUT w.
JERMAIN V. RICHARDS
(AC 43140)

Keller, Prescott and Bishop, Js.
Syllabus

Convicted, after a jury trial, of the crime of murder, the defendant appealed.
The victim, who had been the defendant’s long-term girlfriend, had last
been seen in the company of the defendant by the defendant’s mother
and, shortly thereafter, the victim’s cell phone stopped making and
receiving any form of communication. One month after the victim’s
disappearance, two of her limbs, which had been severed from her body
using a sharp instrument, were discovered approximately 1.5 miles from
the defendant’s residence, although her body has never been recovered.
Prior to the victim’s disappearance, the defendant, a licensed practical
nurse, had stated to an acquaintance, J, that, as a nurse, he knew how
to get rid of someone. On appeal, the defendant claimed that there was
insufficient evidence to support a murder conviction, specifically, that
the state failed to prove the manner, means, place, cause, and time of
death. He further claimed that the trial court erred in not giving a special
credibility instruction with respect to the testimony of J, a cooperating
witness, and that his right to due process was violated by his retrial
because the state had twice failed to meet its burden of proof. Held:

1. The evidence presented at trial was sufficient to support the defendant’s
conviction of murder: the jury reasonably could have inferred that the
defendant intended to cause the victim’s death and did in fact cause
her death as there was evidence presented that the defendant was
controlling and domineering toward the victim, he had choked the victim
one month before her disappearance, the victim had expressed a desire
to end her relationship with him, the defendant made a statement that,
as a nurse he knew how to get rid of someone, the victim had last been
seen alive at the defendant’s residence, two of the victim’s severed limbs
were discovered approximately 1.5 miles from the defendant’s residence,
some of the victim’s personal belongings were discovered in a trash bag
at the defendant’s residence, the bathtub, sink, and other plumbing
materials had been removed from the defendant’s other residence, and
the interior of the defendant’s car had been detailed shortly after the
victim’s disappearance.

2. The trial court did not commit plain error in failing to give a special
credibility instruction with respect to J’s testimony; although there are
three categories of witnesses that require such an instruction, as set
forth by our Supreme Court in State v. Diaz (302 Conn. 93), J did not
fit into any of those categories, and the court gave both a general
credibility instruction as well as a credibility instruction with regard to
J, who was an individual with a criminal record on probation at the
time of his testimony.
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3. The defendant could not prevail on his claim that the state’s decision to
prosecute him for a third time after his two previous trials had ended
in mistrials violated his right to due process; a mistrial that has been
declared following a hung jury does not terminate original jeopardy and,
therefore, a subsequent trial does not violate the prohibition against
double jeopardy.

Argued November 19, 2019—officially released March 10, 2020
Procedural History

Substitute information charging the defendant with
the crime of murder, brought to the Superior Court in
the judicial district of Fairfield and tried to the jury
before E. Richards, J.; verdict and judgment of guilty,
from which the defendant appealed. Affirmed.

Norman A. Pattis, for the appellant (defendant).

Kathryn W. Bare, assistant state’s attorney, with
whom, on the brief, were John C. Smriga, state’s attor-
ney, Joseph T. Corradino, senior assistant state’s attor-
ney, and Ann F. Lawlor, senior assistant state’s attor-
ney, for the appellee (state).

Opinion

BISHOP, J. The defendant, Jermain V. Richards,
appeals from the judgment of conviction, rendered after
a third jury trial, of murder in violation of General Stat-
utes § 53a-64a (1).! On appeal, the defendant claims
that (1) there was insufficient evidence to support a
conviction and (2) the court erred in not giving a special
credibility instruction applicable to the testimony of a
cooperating witness.? We affirm the judgment of the
trial court.

The jury reasonably could have found the following
facts. In April, 2013, the victim was a sophomore at

!'The first two trials, in 2015 and 2016, ended in hung juries.

2The defendant also claims that his third trial violated his right to due
process under our state’s constitution and the federal constitution because
the state had twice previously failed to meet its burden of proof. More
specifically, the defendant argues that successive prosecutions ought to be
barred when the state fails to meet its burden because jeopardy attaches
once a jury is sworn in and there is no manifest necessity to declare a
mistrial when a jury cannot reach a unanimous verdict. The defendant’s
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Eastern Connecticut State University (ECSU). At that
time, she had been dating the defendant, who was ten
years her senior, since she was in high school. The
victim often stayed with her grandmother, especially
on the weekends, at her grandmother’s house in West
Haven. At the time of the victim’s disappearance, the
defendant resided in the basement area of his mother’s
house at 115 Beardsley Park Terrace in Bridgeport;
however, he also owned a two-family housing unit at
1719 Hubbell Avenue in Ansonia. The defendant rented
out the second floor unit of the Ansonia property.

In the days following April 20, 2013, after the victim
had failed to respond to various phone calls and text
messages and after she had failed to attend her classes,
the ECSU Department of Public Safety commenced
a missing person investigation with the assistance of
the Connecticut State Police. Over the course of that
investigation and in order to ascertain the victim’s
whereabouts, approximately forty-five investigators
conducted 400 interviews, executed nineteen search

position essentially asks this court to determine how many times the state
can be allowed to prosecute the defendant for the same crime, following a
hung jury, before his rights have been violated. It is well established by our
Supreme Court and the United States Supreme Court that a mistrial following
a hung jury does not terminate original jeopardy; thus, a subsequent trial
does not violate the Connecticut or federal constitutional prohibition against
double jeopardy. See Richardson v. United States, 468 U.S. 317, 326, 104
S. Ct. 3081, 82 L. Ed. 2d 242 (1984) (“[A] trial court’s declaration of a mistrial
following a hung jury is not an event that terminates the original jeopardy
to which [the defendant] was subjected. . . . [J]eopardy does not terminate
when the jury is discharged because it is unable to agree.”); State v. James,
247 Conn. 662, 673-74, 725 A.2d 316 (1999) (“It is axiomatic that a mistrial
required by the manifest necessities of the case does not terminate jeopardy.
. .. The jury’s inability to reach a unanimous verdict on a count may compel
the trial court to declare a mistrial . . . .” (Citations omitted.)). In the
present case, the defendant was charged three times with murder. At the
completion of each of the first two trials, the jury was unable to give a
unanimous verdict, prompting the court to declare a mistrial. We decline
to fashion a rule that identifies the specific number of times a defendant
can be charged, following the failure of the jury to reach a unanimous
verdict, before successive prosecutions would become unconstitutional.
Therefore, in accordance with federal and Connecticut jurisprudence, we
conclude that, in the present case, the state’s third attempt to prosecute the
defendant was not a violation of the federal or the Connecticut constitutions.
Accordingly, this claim fails.
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warrants, and searched more than twenty-five different
locations. The defendant became a person of interest
on or about April 26, 2013, when the police learned that
he was the last person to have been with the victim.
Police suspicion of the defendant’s involvement in the
victim’s disappearance heightened upon learning more
about the nature of the relationship between the victim
and the defendant, including events that transpired
in the months leading up to her disappearance. Those
events tended to show that the defendant was seek-
ing to control the victim to the extent that, at times, he
stalked her when she sought to go out without inform-
ing him of her whereabouts and, over the months lead-
ing up to the victim’s disappearance, he had become
increasingly violent toward her.

Specifically, prior to her disappearance, and through-
out the course of her relationship with the defendant,
the victim was constantly on her phone texting or speak-
ing with the defendant, even while she was spending
time with her family and friends. The victim’s sister,
Chaharrez Landell,? described the defendant as posses-
sive, obsessive, controlling, and manipulative because
he always had to know where she was, with whom,
and what she was doing. If, and when, the defendant
was unable to connect with the victim, he would contact
her friends, Chaharrez, and her brother-in-law, Dumar
Landell, to ascertain her activities and location. Once,
the defendant went so far as to call Dumar, after speak-
ing to Chaharrez, to confirm the veracity of Chaharrez’
answers with regard to the victim’s whereabouts, and
he explained to Dumar that “[w]e can’t trust these
bitches.”

Additionally, in the year prior to her disappearance,
there were three separate instances in which the defen-
dant either showed up uninvited to the location where

3 Because the victim’s sister and the sister’s husband, Dumar Landell, both
share the same last name, both will be referred to by their first name
throughout this opinion.
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the victim was or the defendant was spotted waiting
for the victim, without prior communication or per-
mission. More specifically, one night when the victim,
Chaharrez, and Dumar were coming back from a club
in Bridgeport and were heading for her grandmother’s
home in West Haven, they discovered the defendant
parked on a hill near the home. Prior to their arrival,
the victim had ignored phone calls from the defendant
or directed them to her voicemail. When the victim saw
the defendant’s car, she instructed Dumar to keep driv-
ing while she ducked down in her seat to avoid being
seen. All three of them waited around the corner for a
few hours until they saw that the defendant was no
longer in the area.

On another occasion, the victim, Chaharrez, and
Dumar, again, were returning from a club in Bridgeport
when they stopped at a restaurant to use the restroom.
When the victim came out of the restaurant, she spot-
ted the defendant in the parking lot and immediately
went to talk with him for a few minutes before returning
to Chaharrez and Dumar in order to go back to ECSU.
Prior to that interaction, the defendant was not invited
by the victim to join her, nor had the victim shared with
the defendant where she intended to be. On another
night, when the victim was staying with Chaharrez and
Dumar in their Waterbury apartment, the fire alarm
went off, requiring immediate evacuation of the build-
ing. Once outside, Dumar, Chaharrez, and the victim
were surprised to discover that the defendant was also
outside, without having previously made his presence
known to the victim.

In March, 2013, approximately one month before the
victim’s disappearance, she called Chaharrez asking for
aride from a house in Norwalk, where she was staying
with the defendant. Chaharrez stated that the victim
was frantic, scared, and spoke in a whisper. The victim
told Chaharrez that she and the defendant had gotten
into an argument during which the defendant choked
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her. The victim said that the defendant had put her in
a headlock, thrown her on the bed, and tried to suffo-
cate her. Additionally, the victim told Chaharrez that
she could not breathe and she implored her to come
and pick her up immediately. Chaharrez further testi-
fied that, once she and her husband arrived, the victim
snuck out of the house while the defendant was asleep,
got her belongings out of the trunk of the defendant’s
car, and got into Chaharrez’ car where she presented
as upset, crying, and relieved to have been picked up.
Once in the car, the victim said that she did not want
to be in a relationship with the defendant anymore,
but did not know how to break up with him. Chaharrez
stated that this incident was not reported to the police
and that, even though the victim lived with her for the
remainder of the school break, she saw the victim in
the company of the defendant just three days after this
incident and learned that the defendant had purchased
new clothes for the victim and groceries to bring back
to school.

At a point in time close to the choking incident, the
defendant purchased a car from a former high school
acquaintance, Jevene Wright. Upon returning to pick
up license plates for his new car, the defendant confided
in Wright that the victim had cheated on him and broken
up with him using Facebook.! The defendant also told
Wright that the victim “doesn’t know who she’s mess-
ing with, you know, I'm a nurse and I'll get rid of her.”
At a later date, shortly before the victim’s disappear-
ance, the defendant and Wright spoke over the phone,
during which the defendant admitted that he had
choked the victim because he was “upset” at the time.
Later, the victim told Chaharrez and Dumar that she
was looking to end her relationship with the defendant,
but did not know how to do it.

4+ “Facebook is a social networking website that allows private individuals
to upload photographs and enter personal information and commentary on
a password protected profile.” (Internal quotation marks omitted.) State v.
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On April 20, 2013, the victim was scheduled to attend
a luncheon with one of the ECSU organizations for
which she was the secretary. The victim, however,
informed friends and colleagues that she would be
unable to attend because she needed to go home to her
grandmother. Video surveillance footage revealed that
the victim exited her campus residence hall at or about
12:25 p.m. on April 20, 2013, and, shortly thereafter,
entered the defendant’s car to leave campus. The defen-
dant’s mother, Leonie McQueen, said she encountered
the victim, in the company of the defendant, briefly at
her Bridgeport residence at or about 2:15 p.m. on April,
20, 2013, while she was getting ready for work. The vic-
tim was never again seen alive.

After the victim was reported missing and the search
for her had commenced the week following April 20,
2013, police made several discoveries that culminated
in the defendant’s arrest and subsequent prosecution.
First, the police learned that the defendant failed to
report for his shift at work on Sunday, April 21, 2013,
from 3 to 11 p.m., but made it to his second shift, that
same day, beginning at 11 p.m. Second, the state police’s
K9 unit discovered human remains, in the form of an
arm and a leg, approximately 1.5 miles from the defen-
dant’s Bridgeport residence. The DNA of both limbs
matched the DNA from the victim’s toothbrush, which
was obtained from her ECSU residence. Third, the
defendant was a licensed practical nurse, and the two
medical examiners determined that the limbs were
removed postmortem, by the use of a sharp instrument.’
Fourth, the defendant’s 2009 Nissan was searched and
seized on April 26, 2013, and, when examined, the inte-
rior of the car appeared to the police to have been

Kukucka, 181 Conn. App. 329, 334 n.3, 186 A.3d 1171, cert. denied, 329 Conn.
905, 184 A.3d 1216 (2018).

> There was evidence that the defendant, as a licensed practical nurse,
had taken courses in anatomy and biology as part of his training. Although
this educational information does not bear directly on his knowledge of
how to sever body parts, it is some indication that his knowledge of human
anatomy was enhanced by his specialized education.
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recently detailed. Fifth, cellular site location infor-
mation analysis revealed that the victim’s phone last
connected to a tower closest to the defendant’s Bridge-
port residence at or around 4:02 p.m. on April 20, 2013,
reasonably creating the inference that either the phone
had been turned off or discarded at around that time
on the same date as her disappearance. Sixth, the police
searched both the defendant’s Bridgeport and Anso-
nia residences. At the Ansonia residence, in the unit
belonging to the defendant, the police discovered that
the bathroom was under construction and the sink,
bathtub, and other plumbing materials were missing.
Lastly, in the Bridgeport residence, the police found
the victim’s birth control prescription and her gold
necklace in a black garbage bag in the basement next
to the washer and dryer.¢

The defendant was arrested on May 18, 2013, for
murder. He entered a plea of not guilty and subsequently
was tried by a jury. The first two trials resulted in hung
juries; thus, the court declared mistrials in each trial.
The state’s attorney’s office elected to prosecute the
defendant a third time and, at the conclusion of the
jury trial, the defendant was found guilty. This appeal
followed. Additional facts will be set forth as necessary.

I

The defendant first claims that there was insufficient
evidence to support a murder conviction.” More specifi-
cally, he argues that the state failed to prove the manner,

5 We note with concern that, in its brief, the state made the following
assertion: “[n]o blood or DNA was found in either location despite the fact
that, at least with respect to the Bridgeport residence, the victim had been
aregular visitor.” This assertion is misleading based upon our careful review
of the trial transcript. The detective and the crime scene technician who
processed the scene testified that they searched for evidence of blood and
found none. They did not testify that they searched for or tested other
biological samples and no lab reports were admitted into evidence that
suggested any items in the residence were tested for the presence of
human DNA.

"The defendant moved for a judgment of acquittal at the close of the
state’s evidence, arguing that no reasonable juror could convict him with
the evidence presented. The court, however, denied the motion from the
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means, place, cause, and time of death and, as a result,
the jury convicted him on the basis of speculation rather
than by proof beyond a reasonable doubt. Additionally,
the defendant contends that the inferences apparently
drawn by the jury were unreasonable because the state
failed to prove any criminal acts committed by the
defendant or that he intended to commit such acts. In
response, the state argues that the cumulative effect of
all the evidence and inferences reasonably to be drawn
from it established beyond a reasonable doubt that the
defendant intended to cause the death of the victim
and that he did, in fact, cause the victim’s death.

We begin our analysis by setting forth the well settled
standard of review applicable to a sufficiency of the
evidence claim, wherein we apply a two part test. “First,
we construe the evidence in the light most favorable
to sustaining the verdict. Second, we determine whether
upon the facts so construed and the inferences reason-
ably drawn therefrom the [jury] reasonably could have
concluded that the cumulative force of the evidence
established guilt beyond a reasonable doubt . . . .
This court cannot substitute its own judgment for that
of the jury if there is sufficient evidence to support the
jury’s verdict. . . .

“IT]he jury must find every element proven beyond
a reasonable doubt in order to find the defendant guilty
of the charged offense, [but] each of the basic and
inferred facts underlying those conclusions need not
be proved beyond a reasonable doubt. . . . If it is rea-
sonable and logical for the jury to conclude that a basic
fact or an inferred fact is true, the jury is permitted to
consider the fact proven and may consider it in combi-
nation with other proven facts in determining whether
the cumulative effect of all the evidence proves the
defendant guilty of all the elements of the crime charged
beyond a reasonable doubt. . . .

bench. The defendant did not renew his motion at the close of all the
evidence.
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“Moreover, it does not diminish the probative force
of the evidence that it consists, in whole or in part, of
evidence that is circumstantial rather than direct. . . .
It is not one fact . . . but the cumulative impact of
a multitude of facts which establishes guilt in a case
involving substantial circumstantial evidence. . . . In
evaluating evidence, the [jury] is not required to accept
as dispositive those inferences that are consistent with
the defendant’s innocence. . . . The [jury] may draw
whatever inferences from the evidence or facts estab-
lished by the evidence [that] it deems to be reasonable
and logical.” (Citation omitted; internal quotation marks
omitted.) State v. Leniart, 166 Conn. App. 142, 169-70,
140 A.3d 1026 (2016), rev’d in part on other grounds,
333 Conn. 88, 93, 215 A.3d 1104 (2019).

Additionally, given the nature of this appeal, it is
important to underscore that there is a fine line between
the making of reasonable inferences and engaging in
speculation—the jury is allowed only to do the former.
See, e.g., Curran v. Kroll, 303 Conn. 845, 857, 37 A.3d
700 (2012). “However, [t]he line between permissible
inference and impermissible speculation is not always
easy to discern. When we infer, we derive a conclusion
from proven facts because such considerations as expe-
rience, or history, or science have demonstrated that
there is a likely correlation between those facts and
the conclusion. If that correlation is sufficiently compel-
ling, the inference is reasonable. But if the correlation
between the facts and the conclusion is slight, or if a
different conclusion is more closely correlated with the
facts than the chosen conclusion, the inference is less
reasonable. At some point, the link between the facts
and the conclusion becomes so tenuous that we call it
speculation. When that point is reached is, frankly, a
matter of judgment. . . .

“[P]roof of a material fact by inference from circum-
stantial evidence need not be so conclusive as to
exclude every other hypothesis. It is sufficient if the
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evidence produces in the mind of the trier a reasonable
belief in the probability of the existence of the material
fact. . . . Thus, in determining whether the evidence
supports a particular inference, we ask whether that
inference is so unreasonable as to be unjustifiable. . . .
In other words, an inference need not be compelled by
the evidence; rather, the evidence need only be reason-
ably susceptible of such an inference.” (Internal quota-
tion marks omitted.) Id.

“Finally, on appeal, we do not ask whether there is
a reasonable view of the evidence that would support
a reasonable hypothesis of innocence. We ask, instead,
whether there is a reasonable view of the evidence that
supports the jury’s verdict of guilty.” (Internal quotation
marks omitted.) State v. Leniart, supra, 166 Conn.
App. 170.

Section b3a-54a provides in relevant part: “(a) A per-
son is guilty of murder when, with intent to cause the
death of another person, he causes the death of such
person or of a third person . . . .” Thus, in order for
the defendant to have been found guilty of murder, the
jury needed to have concluded beyond a reasonable
doubt that (1) he had the intent to cause the death of
the victim and (2) that he did, in fact, cause her death.
General Statutes § 53a-54a (a). We address each ele-
ment in turn.

A

“The specific intent to kill is an essential element of
the crime of murder. . . . To act intentionally, the
defendant must have had the conscious objective to
cause the death of the victim. . . . Intent is generally
proven by circumstantial evidence because direct evi-
dence of the accused’s state of mind is rarely available.
. . . Therefore, intent is often inferred from conduct

. and from the cumulative effect of the circumstan-
tial evidence and the rational inferences drawn there-
from. . . . This does not require that each subordinate
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conclusion established by or inferred from evidence,
or even from other inferences, be proved beyond a rea-
sonable doubt . . . because this court has held that a
jury’s factual inferences that support a guilty verdict
need only be reasonable. . . . An intent to cause death
may be inferred from circumstantial evidence such as
the type of weapon used, the manner in which it was
used, the type of wound inflicted and the events leading
to and immediately following the death.” (Citations
omitted; emphasis added; internal quotation marks
omitted.) State v. White, 127 Conn. App. 846, 851-52,
17 A.3d 72, cert. denied, 302 Conn. 911, 27 A.3d 371
(2011). “Furthermore, it is a permissible, albeit not a
necessary or mandatory, inference that a defendant
intended the natural consequences of his voluntary con-
duct. . . . In addition, intent to kill may be inferred
from evidence that the defendant had a motive to kill.”
(Internal quotation marks omitted.) State v. Otto, 305
Conn. 51, 67, 43 A.3d 629 (2012).

Moreover, a jury is permitted “to posit a chain of
inferences, each link of which may depend for its
validity on the validity of the prior link in the chain.
That is essentially what circumstantial evidence means,
however, and it is what our case law generally permits.”
State v. Sivri, 231 Conn. 115, 130-31, 646 A.2d 169
(1994).

We conduct our analysis in a manner similar to that
of our Supreme Court in Otto, by recognizing the defen-
dant’s contention that there are pieces of evidence
absent from this case that have existed in other cases
with regard to supporting an inference of an intent to
kill. Just as in Otto, in the case at hand, “there was no
evidence of the cause and manner of death or the spe-
cific type of wound inflicted on the victim” that led to
her death. State v. Otto, supra, 305 Conn. 67. Neverthe-
less, we conclude that there was sufficient evidence
presented to the jury that the defendant had the specific
intent necessary to support a conviction of murder.
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The jury heard testimony regarding domestic vio-
lence from Duane de Four, a consultant who does
violence prevention and education work, focusing on
dating violence, sexual assault, harassment, and stalk-
ing. Without making specific references to the present
case, he testified that the elements involved in dating
violence include the recurring tendencies of an abusive
partner. According to de Four, dating violence usually
involves one person “trying to establish power and con-
trol [and] dominance over another person in that rela-
tionship . . . .” When asked to elaborate, de Four testi-
fied that “somebody who is trying to establish power
and control over their partner might do things like try
and control who they see, who they spend time with
. . . and that’s often present[ed] in the form of jealousy.
. . . [SJtalking is often a part of that as well. Stalking

. is a very common part of abusive relationships
where the stalking is used to create fear in the victim. So
the perpetrator of that violence is . . . doing whatever,
whether that’s some sort of online stalking or following
the person where they live, where they work, that sort
of thing to make them feel feared and, you know, that
this other person has some control over me. You know,
then, of course, physical violence . . . .”

He explained in depth the common stages in which
dating violence occurs. He described the “cycle of
abuse”—where the relationship may alternate between
honeymoon phases and incidents of abuse, with the
abuse increasing in severity, perhaps starting with ver-
bal attacks and attitudes of disparagement but, in time,
intensifying to include physical violence. He indicated
that, in an abusive relationship, violence starts off as
something like name-calling and then spirals into some-
thing that “gets more and more violent, whether that’s
physically or emotionally . . . it might become longer
lasting or more intense” and then returns to the honey-
moon phase. According to de Four, victims of abusive
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relationships attempt to leave the relationship several
times “before being able to leave for good. And . . .
once that person leaves, we see, often times, that’s
where violence gets . . . ramped up . . . .” This
testimony, from an expert in domestic violence with
insight into how verbal abuse may escalate into physi-
cal violence, reasonably set the stage for the jury to
piece together and put into context the state’s evi-
dence regarding the course of the abusive relationship
between the defendant and the victim, particularly as
it related to its history of increasing abuse and the
victim’s alternating attempts to break free of the defen-
dant intermixed with resumptions of their relationship.

There was testimony from multiple witnesses, which
the jury could have credited, to support the inference
and, thus, the conclusion that the defendant intended
to cause the victim’s death. At the beginning of trial, the
jury heard evidence that the defendant was constantly
reaching out to the victim to ascertain her location and,
when he was not satisfied with the information that he
had received, he would seek information from friends
and family members of the victim. Additionally, prior
to the victim’s disappearance, there were at least three
instances in which the defendant appeared, uninvited,
in places where the victim was located, or places to
which she was en route. From this evidence, the jury
reasonably could have inferred that the defendant was
controlling, domineering, and always needed to know
the victim’s whereabouts. Indeed, the evidence suggests
that the defendant intended to exercise a form of ulti-
mate control over the victim by causing her death.

Additionally, three witnesses testified regarding an
incident that occurred one month prior to the victim’s
disappearance, in which the defendant choked and
threw the victim. The victim’s sister, Chaharrez, and
brother-in-law, Dumar, both testified about having to
drive, in the middle of the night, to pick up the victim
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because she had just been choked by the defendant
while they were in the midst of an argument. Wright
testified, as well, that the defendant admitted to him
that he choked the victim and when Wright asked why,
the defendant explained that he did it because he was
“upset.” Such conduct, in and of itself, can be consid-
ered to be evidence of intent to commit murder. See,
e.g., State v. Edwards, 247 Conn. 318, 322, 721 A.2d 519
(1998) (arguments between defendant and victim can
be evidence that defendant intended to cause victim’s
death).

Prior to her disappearance, the victim had expressed
to Chaharrez and Dumar that she wanted to break up
with the defendant. Additionally, according to Wright,
the defendant told him that the victim had cheated
on him and broken up with him through Facebook. In
that same conversation, the defendant professed that,
because he was a nurse, he knew how to “get rid of
her.” The defendant’s statement reasonably would have
allowed the jury to infer that he made the decision to
kill the victim because his comment insinuated that he
had thought previously about how he would use his
medical training to, in fact, murder her. The inference
of the defendant’s plan to kill was bolstered by evidence
that, after the victim’s disappearance, the police found
the victim’s left arm and left leg, severed from her body,
approximately 1.5 miles from the defendant’s residence
in Bridgeport. Testimony also revealed that the victim’s
limbs had been severed using a sharp instrument. The
defendant’s statements to Wright, in conjunction with
the fact that pieces of her dismembered body, which
were severed with a sharp device, were later found in
close proximity to the defendant’s home after he had
admitted that the victim broke up with him, allowed
the jury to reasonably infer the defendant’s intent to
murder the victim. See, e.g., State v. Crafts, 226 Conn.
237, 251, 627 A.2d 877 (1993) (evidence of prearranged
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plan to kill victim and conceal her remains deemed suf-
ficient evidence of intent).

The jury also heard evidence that the victim was last
seen alive on the ECSU campus next to the defendant’s
car around noon and then, a few hours later, was last
seen with the defendant by the defendant’s mother at
or about 2:15 p.m. on April 20, 2013, shortly before the
victim disappeared. Additionally, the jury learned that
the victim’s cell phone stopped making and receiv-
ing any form of communication after 4 p.m., less than
two hours after she was seen with the defendant. There-
after, the victim was never seen or heard from again,
until two of her severed limbs were found one month
later. Based on this information, it would have been
reasonable for the jury to infer that the victim, who
had repeatedly stated her desire to break up with the
defendant, attempted to break up with the defendant
on April 20, 2013, and, as a result, the defendant, in
light of his controlling nature, had a motive to kill her,
and thus exercised the ultimate form of control over
her. See State v. Gary, 273 Conn. 393, 407, 869 A.2d
1236 (2005) (“Intent to cause death may be inferred
from . . . events leading to . . . the death. . . . In
addition, intent to kill may be inferred from evidence
that the defendant had a motive to kill.” (Citation omit-
ted; internal quotation marks omitted.)).

Finally, there were several pieces of physical evi-
dence, or lack thereof, which would have enabled the
jury to reasonably infer an intent to commit murder.
As noted, pursuant to various warrants, the police
searched the defendant’s car and his residences in Anso-
nia and Bridgeport. During the search of the car, the
police obtained DNA evidence belonging to the victim
from the seat cushion, which, by itself, is not itself a
remarkable finding because the victim had been known
to travel in the defendant’s car. More significantly
though, the investigating officers noted that the car
appeared to have been detailed. With regard to the
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search of the Ansonia residence, the police discovered
that the bathroom had been ripped apart and was miss-
ing a bathtub, sink, and other plumbing materials. As
a result of the search of his Bridgeport residence, the
police found the victim’s birth control prescription and
her gold necklace in a black garbage bag in the defen-
dant’s basement. In Otfo, our Supreme Court concluded
that the defendant’s attempt to clean and demolish the
locations associated with the murder was evidence of
the defendant’s consciousness of guilt and that such
“consciousness of guilt evidence [is] part of the evi-
dence from which a jury may draw an inference of an
intent to kill.” State v. Otto, supra, 305 Conn. 73.

On the basis of the foregoing evidence, and because
the victim was last seen alive at the defendant’s resi-
dence after leaving the ECSU campus in his car, it
would have been reasonable for the jury to infer that
the defendant intended to Kkill the victim and then took
a series of steps to cover up any evidence that would
connect him to her disappearance and murder. We con-
clude that because these inferences are not so unrea-
sonable as to be unjustifiable, they are more than mere
speculation or conjecture and, therefore, cross over
the proverbial line as reasonable inferences drawn by
the jury.

B

During oral argument before this court, counsel for
the defendant repeatedly asserted that there was no
evidence to show the cause of death, meaning that the
state failed to prove beyond a reasonable doubt that
the defendant caused the death of the victim. As our
precedent makes clear, however, “proof of death by
criminal means or proof of the exact cause of death is
not required” to show that the defendant caused the
death of the victim. State v. Wargo, 53 Conn. App. 747,
766, 731 A.2d 768 (1999), aff'd, 2565 Conn. 113, 763
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A.2d 1 (2000). Additionally, “[t]he state does not have
to connect a weapon directly to the defendant and the
crime.” (Internal quotation marks omitted.) Statev. Tor-
res, 168 Conn. App. 611, 621-22, 148 A.3d 238 (2016),
cert. granted in part on other grounds, 325 Conn. 919,
163 A.3d 618 (2017).

“Causation is an essential element of the crime of
murder. . . . In order for legal causation to exist in a
criminal prosecution, the state must prove beyond a
reasonable doubt that the defendant was both the cause
in fact, or actual cause, as well as the proximate cause
of the victim’s injuries. . . . In order that conduct be
the actual cause of a particular result it is almost always
sufficient that the result would not have happened in
the absence of the conduct; or, putting it another way,
that but for the antecedent conduct the result would not
have occurred.” (Citations omitted; internal quotation
marks omitted.) State v. Guess, 44 Conn. App. 790,
797-98, 692 A.2d 849 (1997), aff'd, 244 Conn. 761, 715
A.2d 643 (1998).

“Proximate cause in the criminal law does not neces-
sarily mean the last act of cause, or the act in point of
time nearest to death. The concept of proximate cause
incorporates the notion that an accused may be charged
with a criminal offense even though his acts were not
the immediate cause of death. An act or omission to act
is the proximate cause of death when it substantially
and materially contributes, in a natural and continuous
sequence, unbroken by an efficient, intervening cause,
to the resulting death. It is the cause without which
the death would not have occurred and the predominat-
ing cause, the substantial factor, from which death fol-
lows as a natural, direct and immediate consequence.”
(Emphasis in original; internal quotation marks omit-
ted.) Id., 800. In short, “the defendant’s conduct must
contribute substantially and materially, in a direct man-
ner, to the victim’s injuries; and . . . the defendant’s
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conduct cannot have been superseded by an efficient,
intervening cause that produced the injuries.” State v.
Leroy, 232 Conn. 1, 13, 6563 A.2d 161 (1995).

As noted, the jury was presented with various pieces
of evidence that, when placed in context, pointed to
the defendant’s culpability for the victim’s death. That
evidence included statements by the defendant that,
as a nurse, he knew how to get rid of the victim if she
decided to “mess” with him. “[A] declaration indicating
a present intention to do a particular act in the imme-
diate future, made in apparent good faith and not for
self-serving purposes, is admissible to prove that the
act was in fact performed.” (Emphasis added.) State v.
Farnum, 275 Conn. 26, 35, 878 A.2d 1095 (2005). It
would have been reasonable for the jury to credit the
defendant’s statement that, as a nurse, he knew how
to get rid of the victim, as an indication of a then-present
intent to cause her death as evidence that he did, in
fact, cause her death. See id. This, in conjunction with
all the other evidence adduced at trial, would have
allowed the jury to reasonably infer that an action by
the defendant was the actual and proximate cause of
the victim’s death.

For comparison, we turn to our Supreme Court’s
decision in Sivri. In that case, the court found that the
fact that the state presented no evidence of precisely
how the victim died did not undermine the conclusion
that the defendant in fact killed her. More specifically,
our Supreme Court recognized that there was “no body

or evidence of body parts . . . no evidence of the
specific type of weapon used . . . no evidence of the
specific type of wound inflicted on the victim . . . and

no evidence of prior planning, preparation or motive.”
(Citations omitted.) State v. Sivri, supra, 231 Conn.
127. Additionally, in that case, the state’s forensic scien-
tist was unable to determine what caused the victim’s
death. Id., 123. Nevertheless, the court concluded that
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the circumstantial evidence and reasonable inferences
drawn therefrom were sufficient to support the jury’s
finding that the defendant, in fact, caused the victim’s
death. Id., 129-30.

By contrast, in the present case, despite the fact that
there was no evidence of a murder weapon, there was
evidence, unlike in Stvri, of prior planning, preparation,
and motive, and there were body parts found in close
proximity to the defendant’s residence shortly after the
victim was last seen alive in the company of the defen-
dant. Lastly, unlike in Sivri, there was testimony from
the chief medical examiner that the cause of death was
“homicidal violence.”

In sum, it would have been reasonable for the jury
to find that the defendant was a domestic abuser whose
violence against the victim escalated as her desire to
end their relationship became more apparent to him.
That conclusion is supported by the following evidence
presented to the jury: (1) the defendant was a control-
ling boyfriend who always wanted to know the where-
abouts of the victim; (2) he followed and stalked her
several times over the course of their relationship; (3)
the victim wanted to break up with the defendant but
was unsure how; (4) the defendant and the victim got
into an argument one month before she disappeared
and, at that time, the defendant choked the victim and
threw her; (5) the defendant told Wright that, because
he was a nurse, he knew how to get rid of the victim
and, shortly thereafter, he choked her because he was
“upset”’; (6) he was the last person to be seen with the
victim prior to her disappearance; (7) the victim tried
to break up with the defendant on April 20, 2013; (8)
he removed the bathtub, sink, and counter from his
Ansonia residence; (9) he had his car detailed in order
to remove any DNA evidence of the victim; and (10)
the defendant placed some of the victim’s personal
belongings in a garbage bag in his basement in order
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to throw them out at a later date and time. From these
facts, the jury reasonably could have concluded that
the defendant murdered the victim at or around 4 p.m.
on April 20, 2013, the day she went missing, and that
the defendant severed the limbs of the victim and placed
a portion of her remains 1.5 miles from his Bridge-
port residence.

During oral argument before this court, counsel for
the defendant set forth possible alternatives as to why
several of the facts adduced during the state’s case-in-
chief do not lead to the conclusion that the defendant
committed murder. We are reminded, however, of our
scope of review: “[W]e give deference not to the hypoth-
esis of innocence posed by the defendant, but to the
evidence and the reasonable inferences drawable there-
from that support the jury’s determination of guilt. On
appeal, we do not ask whether there is a reasonable
view of the evidence that would support a reasonable
hypothesis of innocence. We ask, instead, whether there
is a reasonable view of the evidence that supports the
jury’s verdict of guilty.” State v. Sivri, supra, 231 Conn.
134. Mindful of our standard of review, which requires
us to view the evidence in the light most favorable to
sustaining the jury’s verdict, we reject the defendant’s
claim and conclude that the evidence was sufficient to
sustain a conviction of murder.

II

Next, the defendant claims that the court erred in
not giving, sua sponte, a special credibility instruction
with regard to a witness who testified under a coopera-
tion agreement. Specifically, the defendant posits that
a special credibility instruction, similar to that which is
given for a jailhouse informant who has been promised
a benefit for his testimony, is warranted in cases in
which a witness does not testify in the first trial but
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does so in subsequent trials.® Despite not raising this
matter before the trial court, the defendant asks this
court to conclude that the court’s failure sua sponte
to provide the instruction amounted to plain error pur-
suant to Practice Book § 60-5. In response, the state
contends that the factual predicate for the defendant’s
claim and proposed rule, namely, that Wright did not
testify in all three trials, was not supported by the record
as it reflects that Wright did, indeed, testify in all three
trials. The state claims, therefore, that because the
linchpin of the defendant’s claim—that Wright only tes-
tified in the third trial—is unsupported, we should sum-
marily reject this claim.

From our review of the record and at oral argument
before this court, it appears that the defendant, when
confronted with the fact that Wright testified in all three
trials, shifted his argument to urge this court, on the
basis of plain error, to adopt an instructional rule to
apply whenever a witness for the state who is on pro-
bation testifies. The defendant’s claim is based on the
notion that the incentive for a person on probation
is sufficiently similar to one who is still in custody
and, therefore, the special credibility charge given by
the court regarding jailhouse informants should apply
equally to probationers. In response to this claim, the
state argues that the defendant is not entitled to reversal
under the plain error doctrine because there was no
error or manifest injustice resulting from the court’s
failure to give such an instruction as a result of the fact
that the court gave a general instruction on credibility.
We agree with the state.

We begin by setting forth the relevant legal princi-
ples. Generally, claims not raised in the court below

8 Jevene Wright, the cooperating witness at issue in the defendant’s claim,
pleaded guilty to larceny in the first degree for theft of $1.4 million from his
employer and $76,000 from another employer. Wright agreed to a suspended
sentence and probation in exchange for his truthful testimony against the
defendant.
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are not ripe for review by this court; however, “[t]he
plain error doctrine . . . is an extraordinary remedy
used by appellate courts to rectify errors committed
at trial that, although unpreserved, are of such monu-
mental proportion that they threaten to erode our sys-
tem of justice and work a serious and manifest injus-
tice on the aggrieved party. [T]he plain error doctrine
. isnot . . . arule of reviewability. It is a rule of
reversibility. That is, it is a doctrine that this court
invokes in order to rectify a trial court ruling that,
although either not properly preserved or never raised
at all in the trial court, nonetheless requires reversal
of the trial court’s judgment, for reasons of policy. . . .
In addition, the plain error doctrine is reserved for truly
extraordinary situations [in which] the existence of the
error is so obvious that it affects the fairness and integ-
rity of and public confidence in the judicial proceedings.
. . Plain error is a doctrine that should be invoked
sparingly. . . . Implicit in this very demanding stan-
dard is the notion . . . that invocation of the plain
error doctrine is reserved for occasions requiring the
reversal of the judgment under review.” (Internal quota-
tion marks omitted.) State v. Diaz, 302 Conn. 93, 101,
25 A.3d 594 (2011). “[Previously], [our Supreme Court]
described the two-pronged nature of the plain error
doctrine: [An appellant] cannot prevail under [the plain
error doctrine] . . . unless he demonstrates that the
claimed error is both so clear and so harmful that a
failure to reverse the judgment would result in manifest
injustice.” (Emphasis in original; internal quotation
marks omitted.) State v. McClain, 324 Conn. 802, 812,
155 A.3d 209 (2017).

“With respect to the first prong, the claimed error
must be patent [or] readily [discernible] on the face of
a factually adequate record, [and] also . . . obvious in
the sense of not debatable. . . . With respect to the
second prong, an appellant must demonstrate that the
failure to grant relief will result in manifest injustice.
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. . . [Our] Supreme Court has described that second
prong as a stringent standard that will be met only upon
a showing that, as a result of the obvious impropriety,
the defendant has suffered harm so grievous that funda-
mental fairness requires a new trial.” (Citations omitted;
internal quotation marks omitted.) State v. Jackson, 178
Conn. App. 16, 20-21, 173 A.3d 974 (2017), cert. denied,
327 Conn. 998, 176 A.3d 557 (2018).

The defendant appears to argue that it was plain error
for the court not to give a special credibility instruc-
tion because the defendant and Wright were both, in
some manner, in the care and custody of the Commis-
sioner of Correction—the defendant in physical custody
pending the outcome of the trial and Wright as a pro-
bationer. The defendant, therefore, in essence, argues
that because both he and Wright were under the control
of the commissioner, the court should have given an
instruction modeled after that given for confidential
informants. Our case law does not support such a con-
clusion.

“Generally, a [criminal] defendant is not entitled to
an instruction singling out any of the state’s witnesses
and highlighting his or her possible motive for testify-
ing falsely. . . . [Our Supreme Court] has held, how-
ever, that a special credibility instruction is required
for three types of witnesses, namely, complaining wit-
nesses, accomplices and jailhouse informants.
Typically, a jailhouse informant is a prison inmate who
has testified about confessions or inculpatory state-
ments made to him by a fellow inmate . . . . The ratio-
nale for requiring a special credibility instruction for
jailhouse informants is that an informant who has been
promised a benefit by the state in return for his or
her testimony has a powerful incentive, fueled by self-
interest, to implicate falsely the accused.” (Citations
omitted; footnotes omitted; internal quotation marks
omitted.) State v. Diaz, supra, 302 Conn. 101-102.
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As the state correctly points out, Wright does not
fall within any of the categories of witnesses requir-
ing a special credibility instruction as provided by our
Supreme Court. Specifically, Wright was not a com-
plaining witness, nor was he an accomplice. Addition-
ally, Wright, as conceded by the defendant, was not
an informant. The defendant, however, argues that an
individual on probation is in a similar situation as that
of an incarcerated witness and, thus, has a powerful
incentive to testify falsely. The defendant asks this
court to craft a rule requiring a special credibility
instruction applicable to probationers akin to the rule
for jailhouse informants. We decline to do so.

To characterize someone on probation as being in
the same light as an incarcerated individual interprets
too broadly the categories of witnesses identified by
our Supreme Court in Diaz. Additionally, even if we
were to decide that a witness on probation required a
special credibility instruction, “[our Supreme Court]
. . . has held that the trial court’s failure to give . . .
[such an] instruction . . . does not constitute plain
error when the trial court has instructed the jury on
the credibility of witnesses and the jury is aware of the
witness’ motivation for testifying.” State v. Diaz, supra,
302 Conn. 103.

During Wright’s testimony, in the present case, the
jury learned that he was twice arrested for stealing from
his employer. The jury also learned that Wright was
testifying pursuant to a plea agreement in which he
would not be sent to prison for his crimes so long as
he cooperated with the state in the prosecution of the
defendant. Additionally, the jury heard from Wright that
this was his third time testifying against the defendant.
The court, without objection from the defendant, gave
the jury a general credibility instruction.’ Lastly, the

 The court’s general credibility instruction provided: “I want to discuss
the subject of credibility by which I mean the believability of testimony.
You have observed the witnesses. The credibility, the believability of the
witnesses and the weight to be given to their testimony are matters entirely
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court, also without objection, gave a credibility instruc-
tion with regard to Wright as an individual with a crimi-
nal record.'” Upon our review of the foregoing, and as
our Supreme Court concluded in Diaz, we do not con-

within your hands. It is for you alone to determine their credibility. Whether
or not you find a fact proven is not to be determined by the number of
witnesses testifying for or against it. It is the quality not the quantity of the
testimony which should be controlling, nor is it necessarily so that because
a witness testifies to a fact and no one contradicts it you are bound to
accept that fact as true. The credibility of the witness and the truth of the
fact is for you to determine.

“In weighing testimony of the witnesses, you should consider the probabil-
ity or improbability of their testimony. You should consider their appearance,
conduct and demeanor while testifying in court and any interest, bias, preju-
dice or sympathy which a witness may apparently have for or against the
state or the accused or in the outcome of the trial. With each witness you
should consider his or her ability to observe facts correctly, recall them
and relay them to you truly and accurately. You should consider whether
and to what extent witnesses needed their memories refreshed while testi-
fying. You should, in short, size up the witnesses and make your own
judgment as to their credibility and decide what portion, all, some or none
of any particular witness’ testimony you will believe based on these princi-
ples. . . . In short, you should bring to bear upon the testimony of the
witnesses the same considerations and use the same sound judgment you
apply to questions of truth and veracity as they present themselves to you
in everyday life.

“You are entitled to accept any testimony which you believe to be true
and to reject either wholly or in part the testimony of any witness you
believe has testified untruthfully or erroneously. The credit that you will
give to the testimony offered is, as I have told you, something which you
alone must determine. Where a witness testifies inaccurately and you either
do or do not think that the inaccuracy was consciously dishonest, you should
keep that in mind and scrutinize the whole testimony of that witness. The
significance you attach to it may vary more or less with a particular fact
as to which the inaccuracy existed or with the surrounding circumstances.
You should bear in mind that people sometimes forget things. On the other
hand, if a witness has intentionally testified falsely you may disregard the
witness’ entire testimony but you are not required to do so. It is up to you
to accept or reject all or any part of any witness’ testimony.”

10 The credibility instruction given with regard to Wright as a witness with
a criminal record provided: “The evidence that one of the state witnesses,
Jevene Wright, was previously convicted twice of a crime of larceny in the
first degree, that [Wright] has admitted to stealing and lying is only admissible
on the question of the credibility of a witness, that is the weight that you will
give the witness’ testimony. The witness’ criminal record and or admission
of acts of stealing and lying bears only on the witness’ credibility. It is your
duty to determine whether this witness is to be believed wholly or partly
or not at all. You may consider the witness’ prior convictions and acts of
stealing and lying and weigh the credibility of this witness and give such
weight to those facts that you decide is fair and reasonable in determining
the credibility of this witness.”
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clude that the court’s failure to give a special credibility
instruction in the present case “constitute[d] an error
that was so obvious that it affect[ed] the fairness and
integrity of and public confidence in the judicial pro-
ceedings, or of such monumental proportion that [it]
threaten[ed] to erode our system of justice and work
aserious and manifest injustice on the aggrieved party.”
(Internal quotation marks omitted.) State v. Diaz, supra,
302 Conn. 104.

The judgment is affirmed.

In this opinion the other judges concurred.

STATE OF CONNECTICUT v. PRINCE A.*
(AC 41962)

Lavine, Bright and Devlin, Js.
Syllabus

Convicted of the crimes of sexual assault in the first degree, sexual assault
in the fourth degree and risk of injury to a child, the defendant appealed
to this court. The defendant’s conviction stemmed from his alleged
sexual abuse of the victim, his daughter, who did not report the assault
until a few years later. On cross-examination of the victim, the defendant
challenged her credibility and her delay in reporting the assault. After
the state offered the testimony of A, a constancy of accusation witness,
the defendant elicited on cross-examination of A that she believed that
the victim had reported the assault contemporaneously, without delay.
The defendant then moved to strike A’s testimony on the ground that
there was no justification for having a constancy of accusation witness
testify when the witness testifies that there was no delay in the victim'’s
reporting of the assault. The trial court denied the defendant’s motion
on the ground that, under the Supreme Court’s modification of the
constancy of accusation doctrine in State v. Daniel W. E. (322 Conn.
593), the state was permitted to present A’s testimony because the
defendant had challenged the victim’s credibility and her delay in
reporting the assault. On appeal, the defendant claimed that the trial

*In accordance with our policy of protecting the privacy interests of the
victims of sexual assault and the crime of risk of injury to a child, we decline
to use the defendant’s full name or to identify the victim or others through
whom victim’s identity may be ascertained. See General Statutes § 54-86e.
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court improperly admitted A’s testimony to refute any negative infer-
ences the jury might have drawn from the victim’s delay in reporting
the assault. Held that the trial court did not abuse its discretion in
denying the defendant’s motion to strike A’s testimony, that court having
properly applied the constancy of accusation doctrine as modified in
Daniel W. E.; A’s testimony was proper because the defendant undisput-
edly challenged the victim’s credibility on cross-examination when he
inquired about her delayed reporting, such delay was for the jury to
consider in evaluating the weight to be given to the victim’s testimony,
it was the fact of the victim’s having reported her complaint to A that
was relevant, and any inaccuracy in A’s belief as to the delay in reporting
did not preclude the admission of A’s testimony but, rather, went to
A’s credibility.

Argued January 9—officially released March 10, 2020
Proceedings

Substitute information charging the defendant with
two counts of the crime of risk of injury to a child, and
with one count each of the crimes of sexual assault in
the first degree and sexual assault in the fourth degree,
brought to the Superior Court in the judicial district
of Hartford and tried to the jury before D’Addabbo, J.;
thereafter, the court granted the defendant’s motion for
a judgment of acquittal as to one count of risk of injury
to a child; verdict and judgment of guilty of one count
of risk of injury to a child, and sexual assault in the
first degree and sexual assault in the fourth degree, from
which the defendant appealed to this court. Affirmed.

John C. Drapp III, assigned counsel, for the appel-
lant (defendant).

Melissa Patterson, assistant state’s attorney, with
whom, on the brief, were Gail P. Hardy, state’s attor-
ney, and John F. Fahey, supervisory assistant state’s
attorney, for the appellee (state).

Opinion

DEVLIN, J. The defendant, Prince A., appeals from
the judgment of conviction, rendered after a jury trial, of
sexual assault in the first degree in violation of General
Statutes § 53a-70 (a) (2), sexual assault in the fourth
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degree in violation of General Statutes (Rev. to 2009)
§ b3a-73a (a) (1) (A) and risk of injury to a child in
violation of General Statutes § 53-21 (a) (2). On appeal,
the defendant claims that the trial court improperly
admitted testimony of a constancy of accusation wit-
ness to refute any negative inferences the jury might
have drawn from the victim’s delay in reporting the
sexual assault because that witness mistakenly believed
that there had been no delay.! We affirm the judgment
of the trial court.

The jury reasonably could have found the follow-
ing relevant facts. The victim is the defendant’s daugh-
ter. In 2010 or 2011, when the victim was either ten or
eleven years old, the defendant sexually assaulted the
victim while they were alone in his apartment. Initially,
the victim did not report the assault because she felt
uncomfortable and scared. A few years later, in 2013,
the victim told a friend at school about the assault.
Shortly thereafter, the victim met with Iris Adgers,
a behavior technician at the victim’s school, and
described the assault. Following this meeting, the Hart-
ford Police Department was notified of the assault and
investigated the defendant.

The following procedural history also is relevant to
this appeal. On November 13, 2017, the state charged
the defendant with sexual assault in the first degree,

! On appeal, the defendant additionally claims that the trial court should
not have admitted portions of the testimony of the constancy of accusation
witness that were irrelevant and cumulative. The state argues, and the
defendant conceded at oral argument before this court, that these claims
were not presented to the trial court and, thus, were unpreserved for appeal.
Accordingly, we decline to review these unpreserved evidentiary claims.
See State v. Artiaco, 181 Conn. App. 406, 412, 186 A.3d 789, cert. granted
on other grounds, 329 Conn. 906, 185 A.3d 594 (2018); id., 411 (“Appellate
review of evidentiary rulings is ordinarily limited to the specific legal
[ground] raised by the objection of trial counsel. . . . To permit a party to
raise a different ground on appeal than [that] raised during trial would
amount to trial by ambuscade, unfair both to the trial court and to the
opposing party.” (Internal quotation marks omitted.)).
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sexual assault in the fourth degree, and two counts of
risk of injury to a child, one count under § 53-21 (a)
(1) and one count under § 53-21 (a) (2). Trial com-
menced on November 27, 2017.

During trial, the jury heard testimony from the victim.
When the defendant’s trial counsel, William Gerace,
cross-examined the victim, he challenged her credibility
and her delay in reporting the assault. Following the
victim’s testimony, the state offered Adgers as a con-
stancy of accusation witness whose testimony, as the
court later explained in a limiting instruction to the
jury, was offered solely “to negate any inference that
[the victim] failed to tell anyone about the sexual
offense and, therefore, that [the victim’s] later assertion
could not be believed. . . . Constancy evidence is not
evidence that the sexual offense actually occurred or
that [the victim] is credible. It merely serves to negate
any inference that because of [the victim’s] assumed
silence the offense did not occur.” Adgers offered brief
testimony confirming that the victim had reported the
sexual assault to Adgers. Immediately following the
state’s direct examination of Adgers, the court gave a
limiting instruction to the jury regarding constancy of
accusation testimony. On cross-examination, Adgers
testified that, as far as she knew, the victim had reported
the assault contemporaneously, without delay.? Follow-
ing Adgers’ testimony, Gerace moved to strike her testi-
mony, arguing that there was no justification for having
a constancy of accusation witness testify when that
witness testifies that there was no delay in the victim’s
reporting of the assault. The court denied the motion,
noting that because the defendant had challenged the
victim’s credibility and her delay in reporting the
assault, the state was permitted to present constancy
testimony.

* Adgers also testified on cross-examination that she would not have
been surprised if she were mistaken and that the assault had occurred
years earlier.
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Following three days of evidence, the case was sub-
mitted to the jury. During its final charge to the jury,
the court again offered a limiting instruction regarding
Adgers’ testimony. After deliberating, the jury found
the defendant guilty of sexual assault in the first degree,
sexual assault in the fourth degree, and one count of
risk of injury to a child in violation of § 53-21 (a) (2).
The court then sentenced the defendant to serve a total
effective term of seventeen years of imprisonment,
followed by three years of special parole. This appeal
followed.

Before turning to the claim on appeal, we set forth the
applicable law governing the constancy of accusation
doctrine and our scope and standard of review. The
constancy of accusation “doctrine traces its roots to
the fresh complaint rule . . . [t]he narrow purpose of
[which] . . . was to negate any inference that because
the victim had failed to tell anyone that she had been
[sexually assaulted], her later assertion of [sexual
assault] could not be believed. . . . [B]ecause juries
were allowed—sometimes even instructed—to draw
negative inferences from the woman’s failure to com-
plain after an assault . . . the doctrine of fresh com-
plaint evolved as a means of counterbalancing these
negative inferences. Used in this way, the fresh com-
plaint doctrine allowed the prosecutor to introduce,
during the case-in-chief, evidence that the victim had
complained soon after the [sexual assault]. Its use
thereby forestalled the inference that the victim’s
silence was inconsistent with her present formal com-
plaint of [assault]. . . . In other words, evidence admit-
ted under this doctrine effectively served as anticipa-
tory rebuttal, in that the doctrine often permitted the
prosecutor to bolster the credibility of the victim before
her credibility had first been attacked. . . . The fresh

3 After the close of evidence, the court granted the defendant’s motion
for a judgment of acquittal as to the second count of risk of injury to a
child in violation of § 53-21 (a) (1).
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complaint doctrine thus constituted a rare exception
to the common-law rule that prohibited rehabilitative
evidence in the absence of an attack on the [witness’]
credibility.” (Citations omitted; internal quotation
marks omitted.) State v. Daniel W. E., 322 Conn. 593,
618-19, 142 A.3d 265 (2016).

Presently, the constancy of accusation doctrine, as
modified by our Supreme Court in Daniel W. E., per-
mits “the victim in a sexual assault case . . . to testify
on direct examination regarding the facts of the sex-
ual assault and the identity of the person or persons
to whom the incident was reported. . . . Thereafter,
if defense counsel challenges the victim’s credibility
by inquiring, for example, on cross-examination as to
any out-of-court complaints or delayed reporting, the
state will be permitted to call constancy of accusation
witnesses subject to [certain] limitations . . . . If
defense counsel does not challenge the victim’s credi-
bility in any fashion on these points, the trial court shall
not permit the state to introduce constancy testimony
but, rather, shall instruct the jury that there are many
reasons why sexual assault victims may delay in offi-
cially reporting the offense, and, to the extent the vic-
tim delayed in reporting the offense, the delay should
not be considered by the jury in evaluating the victim’s
credibility.” (Citation omitted; internal quotation marks

4 Following Daniel W. E., § 6-11 of the Connecticut Code of Evidence was
revised to reflect our Supreme Court’s modification of the constancy of
accusation doctrine. Section 6-11 (c) of the Connecticut Code of Evidence
presently provides in relevant part: “(1) If the defense impeaches the credibil-
ity of a sexual assault complainant regarding any out-of-court complaints
or delayed reporting of the alleged sexual assault, the state shall be permitted
to call constancy of accusation witnesses. . . .

“(2) if the complainant’s credibility is not impeached by the defense
regarding any out-of-court complaints or delayed reporting of the alleged
sexual assault, constancy of accusation testimony shall not be permitted,
but, rather, the trial court shall provide appropriate instructions to the jury
regarding delayed reporting.”

The revision to § 6-11 of the Connecticut Code of Evidence did not go
into effect until February 1, 2018, whereas the trial concluded in the present
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omitted.) Id., 629. A constancy of accusation witness is
limited to testifying “only with respect to the fact and
timing of the victim’s complaint; any testimony by the
witness regarding the details surrounding the assault
must be strictly limited to those necessary to associate
the victim’s complaint with the pending charge, includ-
ing, for example, the time and place of the attack or the
identity of the alleged perpetrator.” (Internal quotation
marks omitted.) Id., 620.

“[W]hether evidence is admissible under the con-
stancy of accusation doctrine is an evidentiary question
that will be overturned on appeal only where there was
an abuse of discretion and a showing by the defendant
of substantial prejudice or injustice. . . . An appellate
court will make every reasonable presumption in favor
of upholding the trial court’s evidentiary rulings. . . .
To the extent that the evidentiary ruling in question is
challenged as an improper interpretation of a rule of
evidence, our review is plenary.” (Citation omitted,
internal quotation marks omitted.) State v. Gene C., 140
Conn. App. 241, 247-48, 57 A.3d 885, cert. denied, 308
Conn. 928, 64 A.3d 120 (2013).

The defendant’s claim on appeal is that the trial court
abused its discretion by admitting Adgers’ testimony
under the constancy of accusation doctrine because
she believed that the victim had not delayed in reporting
the sexual assault. We disagree.

The defendant’s claim is premised on an inaccurate
reading of Daniel W. E. In Daniel W. E., our Supreme
Court established that the only prerequisite for the
introduction of constancy testimony is the “defense

case on November 30, 2017. Nonetheless, the Supreme Court released its
decision in Daniel W. E. on August 23, 2016, prior to the commencement
of the evidentiary portion of the present trial, and, thus, the modified con-
stancy of accusation doctrine applied to the present case. See State v. Daniel
W. E., supra, 322 Conn. 630.
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counsel challeng[ing] the victim’s credibility by inquir-
ing, for example, on cross-examination as to any out-
of-court complaints or delayed reporting . . . .” State
v. Daniel W. E., supra, 322 Conn. 629. It is undisputed
that Gerace, in fact, did challenge the credibility of the
victim and her delay in her reporting. Such delay is a
matter for the jury to consider in evaluating the weight
to be given to the victim’s testimony. See id. As to
constancy of accusation witnesses, it is the fact of the
victim’s complaint to them that is relevant. See id., 622.
Any inaccuracy in the constancy witness’ belief as to
the delay in reporting does not preclude the admission
of such testimony but, rather, goes to that witness’ cred-
ibility.

We therefore conclude that the trial court properly
applied the constancy of accusation doctrine and did
not abuse its discretion in denying the defendant’s
motion to strike Adgers’ testimony.

The judgment is affirmed.

In this opinion the other judges concurred.
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Opinion
BEACH, J. The defendant, David S. Bornstein,
appeals from the denial of his motion to dismiss char-
ges of harassment and violation of a civil protection

order. The motion asserted that the state was collater-
ally estopped from pursuing the charges against him.
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The state argues that the defendant’s appeal should be
dismissed for lack of a final judgment or, in the alterna-
tive, denied on its merits. We agree with the state and
dismiss the appeal.

The following background is relevant to this appeal.
“The defendant was assisting the Newington High
School girls softball team in the capacity of a volunteer
coach. The juvenile complainant (juvenile) was a mem-
ber of that team. In an effort to improve her softball
playing skills and abilities, the defendant agreed to pro-
vide the juvenile with private coaching during August
and September, 2015. In October, 2015, the juvenile’s
mother learned that the defendant had been personally
e-mailing and texting the juvenile on a regular basis
concerning issues that were about the juvenile’s per-
sonal life. The mother of the juvenile believed that these
text messages were inappropriate, coming from a man
in his late sixties to a fifteen year old girl.

“The juvenile’s mother brought these messages to
the Newington High School girls softball team head
coach, as well as the Newington High School athletic
director. As aresult of the messages, the defendant was
relieved from his position with the Newington High
School softball team and advised to stop all communica-
tion with the juvenile. The defendant was not arrested
for this conduct, but was warned by the Newington
police of possible arrest if the defendant initiated con-
tact with the juvenile.

“The defendant had no contact with the juvenile from
October, 2015 to sometime in March, 2016, when at a
nonschool softball event, the defendant was seen near
the juvenile’s team dugout. Shortly after this contact,
the defendant sent a text message to the juvenile.

“After this activity, the juvenile and her mother
obtained an ex parte civil protection order on April 7,
2016. A hearing on the order was conducted on April
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25 and May 3, 2016. The bas[es] of the request for the
civil [protection] order [were] messages that occurred
in October of 2015, the defendant’s attendance at the
site of the juvenile’s softball game in March of 2016,
and a cell phone call to the juvenile on April 22, 2016.
At the conclusion of this hearing, the court . . . denied
the request for a civil [protection] order. It is this hearing
which serves as the basis of the defendant’s claim of
collateral estoppel.”!

“On October 20, 2016, the defendant was arrested
for harassment in the second degree for his conduct
with the juvenile in October, 2015 [in violation of Gen-
eral Statutes § 53a-183].”2 In Docket No. H15N-CR16-
0285241-S, he was charged with harassment in the sec-
ond degree in violation of General Statutes § 53a-183
(a) (2) and risk of injury to a child in violation of General
Statutes § 53-21 (a) (1).

The defendant moved to dismiss the charges in both
dockets, on the ground that the state was collaterally
estopped from pursuing them.? He contended that the
relevant factual allegations previously had been the
subject of a full evidentiary hearing regarding the civil

!'In denying the application for the civil protection order, Judge Shortall
concluded that the defendant had not “knowingly violated the stalking stat-
ute [General Statutes § 53a-181d],” and that the evidence did not support
the need for an order to prevent him from committing acts that might violate
the stalking statute in the future. The court expressly cautioned that its
decision was “not meant to express the [c]ourt’s opinion on any other
proceedings or official actions that may arise or may have arisen out of
these events.”

20On April 29, 2016, the defendant was charged in Docket No. HI5N-CR16-
0283065-S with violation of a civil protection order in violation of General
Statutes § 53a-223c. This charge arose from the April 22, 2016 cell phone
call, which occurred while the ex parte civil protection order was in effect.

3 The defendant also sought to dismiss the charges in Docket No. H15N-
CR16-0285241-S on different grounds. The trial court granted that motion
to dismiss as to the risk of injury count. No issue regarding the dismissal
of that count is before us. The counts before us are harassment in the
second degree in Docket No. HI5N-CR16-0285241-S and the violation of a
civil protection order in Docket No. HI5N-CR16-0283065-S.
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protection order in April and May, 2016; therefore,
according to the defendant, the state was precluded
from pursuing those allegations a second time because
the facts already had been fully and fairly litigated and
the parties were in privity with each other.

The court, D’Addabbo, J., denied the motion, holding
that, although “the facts presented at the civil [protec-
tion] order hearing and at a criminal trial may be similar
. .. theissues presented are quite different.” The court
noted that the standards of proof are different in each
proceeding, and the issue of “whether the elements of
the crimes of harassment in the second degree and
violation of a [protection] order have been
proven” was not determined in the civil proceeding.
The court concluded that the state’s interest was differ-
ent from that of the proponents of the protection order;
therefore, “the [defendant] cannot establish the privity
of the parties, which is essential to the application of
collateral estoppel.” Accordingly, the court declined to
dismiss the charges against the defendant on the basis
of collateral estoppel. This appeal followed.

The threshold issue is whether we have jurisdiction
over this interlocutory appeal from the denial of a
motion to dismiss. “The lack of a final judgment impli-
cates the subject matter jurisdiction of an appellate
court to hear an appeal. A determination regarding . . .
subject matter jurisdiction is a question of law. . . .
The jurisdiction of the appellate courts is restricted to
appeals from judgments that are final. General Statutes
§§ 51-197a and 52-263; Practice Book § [61-1] . . . .
The policy concerns underlying the final judgment rule
are to discourage piecemeal appeals and to facilitate
the speedy and orderly disposition of cases at the trial
court level. . . . The appellate courts have a duty to
dismiss, even on [their] own initiative, any appeal that
[they lack] jurisdiction to hear.” (Internal quotation
marks omitted.) State v. Thomas, 106 Conn. App. 160,
165-66, 941 A.2d 394, cert. denied, 287 Conn. 910, 950
A.2d 1286 (2008).
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“[W]e have stated, however, [that] [t]here is a small
class of cases that meets the test of being effectively
unreviewable on appeal from a final judgment and,
therefore, is subject to interlocutory review. The para-
digmatic case in this group involves the right against
double jeopardy.” (Internal quotation marks omitted.)
State v. Crawford, 257 Conn. 769, 775, 778 A.2d 947
(2001), cert. denied, 534 U.S. 1138, 122 S. Ct. 1086, 151
L. Ed. 2d 985 (2002).

“The double jeopardy clause of the fifth amendment
to the United States constitution provides: [N]or shall
any person be subject for the same offense to be twice
put in jeopardy of life or limb . . . . The double jeop-
ardy clause is applicable to the states through the due
process clause of the fourteenth amendment.
Although the Connecticut constitution has no specific
double jeopardy provision, we have held that the due
process guarantees of article first, § 9, include protec-
tion against double jeopardy.” (Citations omitted; inter-
nal quotation marks omitted.) Id., 774. “[The] guarantee
has been said to consist of three separate constitutional
protections. It protects against a second prosecution
for the same offense after acquittal. It protects against
a second prosecution for the same offense after convic-
tion. And it protects against multiple punishments for
the same offense [in a single trial].” (Footnotes omit-
ted.) North Carolina v. Pearce, 395 U.S. 711, 717, 89 S.
Ct. 2072, 23 L. Ed. 2d 656 (1969), overruled on other
grounds by Alabama v. Smith, 490 U.S. 794, 109 S. Ct.
2201, 104 L. Ed. 2d 865 (1989); see also State v. Craw-
ford, supra, 257 Conn. 776.

Our Supreme Court in State v. Curcio, 191 Conn.
27, 463 A.2d 566 (1983), stated: “The appealable final
judgment in a criminal case is ordinarily the imposition
of a sentence. . . . In both criminal and civil cases,
however, we have determined certain interlocutory
orders and rulings of the Superior Court to be final
judgments for the purposes of appeal. An . . . interloc-
utory order is appealable in two circumstances: (1)
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where the order or action terminates a separate and
distinct proceeding, or (2) where the order or action
so concludes the rights of the parties that further pro-
ceedings cannot affect them.” (Citation omitted; inter-
nal quotation marks omitted.) Id., 31.

“Curcio attempted to clarify the murky, amorphous
area that lies between those appeals that are final judg-
ments for purposes of interlocutory appellate review
and those that are not by providing a rule to test the
difference. Since Curcio, anumber of cases have tested
which side of the gray area the claimed right to interloc-
utory appellate review falls.” (Internal quotation marks
omitted.) State v. Thomas, supra, 106 Conn. App. 167.

One such class of cases that is effectively unreview-
able on appeal from a final judgment and, therefore, is
amenable to interlocutory review, involves the right
against double jeopardy. Id. “Because jeopardy attaches
at the commencement of trial, to be vindicated at all,
a colorable double jeopardy claim must be addressed
by way of interlocutory review. The right not to be tried
necessarily falls into the category of rights that can be
enjoyed only if vindicated prior to trial, and, conse-
quently, falls within the second prong of [Curcio].”
(Internal quotation marks omitted.) Id. “Thus . . . an
interlocutory appeal is permitted [on the basis of double
jeopardy] only when the defendant asserts a colorable
double jeopardy claim and has raised that claim by a
motion to dismiss.” Id., 168. “For a claim to be colorable,
the defendant need not convince the trial court that he
necessarily will prevail;, he must demonstrate simply
that he might prevail.” (Emphasis omitted; internal quo-
tation marks omitted.) State v. Crawford, supra, 257
Conn. 776.

In the present case, the defendant contends that the
facts found in the civil protection order proceeding
were identical to those necessary to determine whether
the defendant is guilty of harassment; therefore, the
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state is collaterally estopped from pursuing the criminal
charges. The defendant further argues that the civil
protection order was punitive in nature and the right
against double jeopardy is implicated, such that the
second factor of Curcio is satisfied and this court has
jurisdiction to decide the interlocutory appeal. We are
not persuaded and hold that the defendant’s double
jeopardy claim is not colorable because the first action
was not a prosecution.

In State v. Crawford, supra, 257 Conn. 776, our
Supreme Court stated that the first two variations of
the right against double jeopardy, protecting against
prosecution for the same offense after acquittal and
after conviction, “may be regarded as constituting . . .
[protection against] ‘successive prosecution[s].”” “The
third prong, which is analytically different from the
first two, involves multiple punishments for the same
offense in a single prosecution.” Id., 777. The court
explained: “The rationale for the rule permitting a
criminal defendant to file an interlocutory appeal from
the denial of a motion to dismiss on double jeopardy
grounds is based on the first two prongs of the double
jeopardy protection—protections against successive
prosecutions for the same offense, namely, (1) a subse-
quent prosecution after a prior acquittal, and (2) a sub-
sequent prosecution after a prior conviction.” Id. The
court concluded that an interlocutory appeal is allowed
from the denial of a motion to dismiss “to give meaning
to the successive prosecution part of the protection
against double jeopardy . . . so long as that motion
presents a colorable double jeopardy claim.” Id. Accord-
ingly, for this court to have jurisdiction on this basis,
the defendant must present a colorable successive pros-
ecution claim.

The defendant claims that, because the court in the
civil proceeding was not persuaded that the defendant
had the requisite intent for the purpose of that proceed-
ing, and found that he was not likely to offend again,
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a subsequent criminal proceeding based on the same
underlying conduct was barred as a successive prose-
cution.

We are not persuaded by the defendant’s argument.
The prior civil proceeding was not a prosecution. Our
Supreme Court has defined prosecution as “[a] criminal
proceeding in which an accused person is tried . . . .”
McCoy v. Commissioner of Public Safety, 300 Conn.
144, 153, 12 A.3d 948 (2011) (citing Black’s Law Diction-
ary (9th Ed. 2009) p. 1341); see also State v. Kluttz, 9
Conn. App. 686, 718,521 A.2d 178 (1987) (“in the context
of a criminal prosecution, by definition, the accused is
always charged with the ‘violation of alaw’ ). Criminal
prosecutions are brought by district attorneys, “public
official[s] appointed or elected to represent the state
in criminal cases in a particular judicial district; prose-
cutor[s].” Black’s Law Dictionary (11th Ed. 2019) p. 598.
Conversely, a civil protection order pursuant to General
Statutes § 46b-16a (a)* may be sought by any person
“who has been the victim of sexual abuse, sexual assault
or stalking.”” The state is simply not involved in the
application for a civil protection order.

* General Statutes § 46b-16a (a) provides: “Any person who has been the
victim of sexual abuse, sexual assault or stalking may make an application
to the Superior Court for relief under this section, provided such person
has not obtained any other court order of protection arising out of such
abuse, assault or stalking and does not qualify to seek relief under section
46b-15. As used in this section, ‘stalking’ means two or more wilful acts,
performed in a threatening, predatory or disturbing manner of: Harassing,
following, lying in wait for, surveilling, monitoring or sending unwanted
gifts or messages to another person directly, indirectly or through a third
person, by any method, device or other means, that causes such person to
reasonably fear for his or her physical safety.”

>No court, to our knowledge, has considered a prior civil hearing on a
protection order to be a prosecution for double jeopardy purposes. Rather,
the consensus of authority supports the proposition that the purpose of a
civil protection order is remedial. See State v. Manista, 651 A.2d 781, 784
(Del. Fam. 1994) (protection order act “is not targeted at punishing the
wrongdoer; rather, its purpose is to help protect the victim against further
acts of violence or abuse”); People v. Wouk, 317 Il. App. 3d 33, 4041,
739 N.E.2d 64 (2000) (“focus of an order-of-protection proceeding is the
immediate protection of abused family or household members, not the guilt
of the accused and the more general protection of society”); State v. Brown,
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Finally, § 46b-16a (e) provides that “[a]n action under
this section shall not preclude the applicant from subse-
quently seeking any other civil or criminal relief based
on the same facts and circumstances.” It is clear from
the language of this subsection that the legislature
intended a civil protection order proceeding not to pre-
clude a criminal prosecution based on the same facts,
and, as noted previously, Judge Shortall expressly and
appropriately observed that his ruling would have no
effect on potential future proceedings.® See footnote 1
of this opinion.

We conclude that the defendant has not asserted a
colorable claim of double jeopardy and, therefore, we
lack jurisdiction over the appeal.

The appeal is dismissed.

In this opinion the other judges concurred.

394 N.J. Super. 492, 504, 927 A.2d 569 (App. Div. 2007) (protection order
act “designed to protect an individual victim, [which] is quite different than
a criminal case in which the [s]tate prosecutes a defendant on behalf of the
public interest”); see also State v. Alexander, 269 Conn. 107, 120, 847 A.2d
970 (2004) (restraining order not punitive for purposes of double jeopardy).

% We also note that a prior administrative order ordinarily does not bar
a subsequent criminal proceeding on the same facts. See, e.g., State v.
Tuchman, 242 Conn. 345, 362, 699 A.2d 952 (1997) (prosecution on larceny
charge not barred after sanctions had been imposed in administrative pro-
ceeding before administrative agency), cert. dismissed, 522 U.S. 1101, 118
S. Ct. 907, 139 L. Ed. 2d 922 (1998); State v. Santiago, 240 Conn. 97, 101,
689 A.2d 1108 (1997) (prosecution on weapons charge does not give rise to
double jeopardy clause violation after administrative discipline by prison
officials); State v. Hickam, 235 Conn. 614, 628, 668 A.2d 1321 (1995) (prosecu-
tion for driving while under influence was not barred after suspension of
driver’s license in administrative proceeding), cert. denied, 517 U.S. 1221,
116 S. Ct. 1851, 134 L. Ed. 2d 951 (1996); State v. Fritz, 204 Conn. 156,
171-77, 527 A.2d 1157 (1987) (prosecution for illegally prescribing narcotic
substance was not barred after administrative proceeding before consumer
protection department).



